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THE PURPOSE OF THIS MAGAZINE

T h e  P a l im p s e s t , issued monthly by the State 
Historical Society of Iowa, is devoted to the dis
semination of Iowa History. Supplementing the 
other publications of this Society, it aims to pre
sent the materials of Iowa History in a form that 
is attractive and a style that is popular in the best 
sense— to the end that the story of our Common
wealth may be more widely read and cherished.

B e n j . F. S h a m b a u g h

T H E  M E A N IN G  OF PALIM PSEST

In early times a palimpsest was a parchment or 
other material from which one or more writings 
had been erased to give room for later records. 
But the erasures were not always complete; and 
so it became the fascinating task of scholars not 
only to translate the later records but also to 
reconstruct the original writings by deciphering 
the dim fragments of letters partly erased and 
partly covered by subsequent texts.

The history of Iowa may be likened to a pal
impsest which holds the records of successive 
generations. To decipher these records of the 
past, reconstruct them, and tell the stories which 
they contain is the task of those who write history.

P r ic e— 10 cents per copy: $1 per year: free to Members 

A ddress — The State Historical Society, Iowa City, Iowa



T he Palimpsest
EDITED BY J O H N  ELY BRIGGS

Vo l . XXII Is s u e d  in S e p t e m b e r  1941 No .  9

C O P Y R I G H T  1 9 4 1  B Y  T H E  S T A T E  H I S T O R I C A L  S O C I E T Y  O F  I O W A

Pioneers and Preemption

C ongress in 1841 established preem ption as the 
general rule of public land disposal. W h ile  the 
law m akers had argued  this issue, pioneers had 
moved the frontier w estw ard . In m any instances 
the settlers outran  the surveyor and the surveyor 
usually outd istanced the C ongressm an. It w as at 
the time Iow a w as being peopled tha t the debate 
upon public land disposal culm inated in the pre 
emption law.

W h en  the first frontiersm en found their w ay 
into the territo ry  that w as to be Iowa, the C on
gressional enactm ent of M arch  3, 1807, relative to 
occupation of the public lands w as still in force. 
T h is  sta tu te  w as entitled an act “ to prevent settle 
m ents being m ade on lands ceded to the U nited 
States, until authorized by law .“ It w as aimed a t 
the pioneers w ho had settled upon the public do
main in advance of the surveyor and the land 
office auctioneer. T h e  P residen t w as authorized 
to direct the U nited S tates m arshal and “to em-
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ploy such m ilitary force as he m ay judge neces
sa ry  an d  p ro p e r’' in rem oving an y  trespassers.

P ersons w ho had  located upon the public lands 
but w ho had  no t obtained  legal title could request 
the reg ister of the land office for perm ission to 
continue their residence tem porarily . T hese  re 
quests w ere to be based  upon actual settlem ent, to 
be limited to 320 acres, and  to be abandoned  if 
th a t p art of the public dom ain should be either 
ceded or sold by the U nited  S tates. Before being 
g ran ted  such perm ission for continued residence 
the app lican t had to sign a declaration  stating  that 
he did not lay  claim to the trac t of land. If the 
area  contained a lead mine or salt spring, special 
perm ission to w ork these resources had to be ob
tained from the U n ited  S ta tes governm ent.

It is obvious tha t this s ta tu te  w as diam etrically 
opposed to the doctrine of preem ption and  particu 
larly  unsa tisfac to ry  to the am bitions and  w ander
lust of the pioneers. T o  pro tect their im prove
m ents and  to retain  the soil they  had tilled, the 
settlers form ed “claim clubs” or “claim associa
tions” w hich w ere designed to fru stra te  the specu
lator and  the com petitive b idder w ho came to se
cure title a t the time of the land sales.

M eanw hile  there w ere m any violations of the 
statu te . Being con tra ry  to popular sentim ent in 
the region to w hich the act of 1807 applied, it was
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not respected. T h e  irrepressible sw eep of settle 
ment continued to push the frontier w estw ard  
ahead of land titles.

T o  use John C. C alhoun 's characterization  tha t 
these pioneers w ere “law less bands of arm ed m en" 
is very m isleading. T h ey  w ere more like the Iowa 
settlers w ho in 1838 w ere described by W illiam  
R. Smith in his O bservations on the W isconsin  
Territory . “O f course ", he w rote, “ the people are  
all "squatters;" but he w ho supposes tha t these 
settlers on the public lands, w hose en terprise has 
led them to seek a home in the F a r W est," and 
who are now  building upon, fencing, and culti
vating the lands of the governm ent, a re  law less 
depredators, devoid of the sense of moral hon
esty; or tha t they are  not in every sense as esti
mable citizens, w ith as much intelligence, regard  
for law and social order, for public justice and  
private right, and as much patriotism  as the farm 
ers and yeomen of the states of N ew  Y ork and 
Pennsylvania, is very much m istaken” .

Continual agitation for the repeal of the 1807 
statu te brought little change in the a ttitude  of 
Congress. O ne of the reasons for the insistence 
upon retaining this m easure has been well in ter
preted by Jesse M acy  in his Institu tional B egin 
nings in a W estern  S ta te . “T h e  law ” , w rote 
M acy in 1884, “seems to have been kept on the
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sta tu te-book  by C ongress out of deference to a 
sentim ent in the o lder s ta tes th a t people ought to 
s tay  a t home and  not go gadd ing  about through 
the w ilderness in search of new  homes. G ener
ally, w hen a particu lar case w as b rough t before 
C ongress w here trespassers upon the territo ry  
had  m ade for them selves homes, C ongress could 
be persuaded  to exem pt them from the operation 
of the law. C ongress favored the law  but w as 
against its execution."

A n obvious reason for the reluctance on the part 
of C ongress to g ran t preem ption righ ts w as a 
financial one. T h e  national treasu ry  needed 
money. A nd  one political faction continually  in
sisted upon com petitive bidding as a lucrative 
source of income.

Conflicting sectional in terests also restrained 
C ongress from altering  the basic law  of 1807. 
T h e  slavery  faction of the South w as competing 
for the W e s t  w ith the industrial N ortheast, and 
so w estern  in terests held a balance of pow er in 
C ongress. A lliances betw een the South and  W e st 
m ade possible the passage of tem porary  acts 
legalizing preem ption.

In 1830, 1832, 1834, 1838, and  1840 special 
preem ption m easures w ere approved. T hese  en
actm ents did not g ran t preem ption privileges to 
fu ture squatters. Instead , they w ere of a legal-
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izing nature. T h a t is, they offered the right of pre
emption to settlers w ho had a lready  located upon 
the public domain previous to the passage of each 
particular act and w ho could give proof of actual 
occupation of the land claimed. U sually  the s ta t
utes applied to pioneers w ho w ere bona fide resi
dents upon the land in the year previous to the 
legalizing act. T h e  general preem ption law  apply 
ing to squatters w ithout regard  to the time of their 
settlem ent w as not passed until 1841.

It seems tha t C ongress preferred  to keep the 
basic 1807 sta tu te  but g ran t exem ptions to persons 
who actually  settled upon the public domain. 
O bviously, the decade betw een 1830 and 1840 
w as one of innum erable petitions to C ongress for 
preem ption rights. T hose who located each year 
desired to be pardoned for transgressing  the 1807 
law.

T he  pioneers on the frontier of Iowa w ere not 
exceptional in this attitude. W h en , in 1837, the 
inhabitants of the T errito ry  of W isconsin  w est of 
the M ississippi petitioned C ongress for a separate 
governm ent, the issue of preem ption w as an im
portant factor. In addition to sending a memorial 
to C ongress for the division of the T errito ry , the 
1837 convention petitioned C ongress for a squat
te rs’ rights law  because the special exemption of 
1834 had lapsed. T hey  requested “a preemption
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law  by w hich the se ttlers on the public lands shall 
have secured to them a t the minimum price, the 
lands upon w hich they  live '. T h e  petitioners 
pointed out th a t none of the land in the Iowa 
D istric t” had  been offered for sale and  yet that 
a rea  had an estim ated population of 25,000. “An 
a ttem p t” , they  argued , “ to force these lands thus 
occupied and  im proved into the m arket to be sold 
to the h ighest b idder, and  to put the m oney thus 
ex to rted  from the hard  earn ings of an honest and 
laborious people into the coffers of the public 
treasury , w ould be an act of in justice to the set
tlers w hich w ould scarcely  receive the sanction of 
your honorable bodies.” T h e  m em orialists con
cluded by asking for the passage of a preem ption 
law  perm itting a bona fide settler to purchase, p re 
vious to public sale, as much as one half section of 
land  upon w hich he had located.

W h e n  the petitions of the T errito ria l C onven
tion w ere presen ted  to C ongress the debate  over 
the issue of preem ption w as as lively as the dis
cussion on dividing the T e rrito ry  of W isconsin . 
T h e  Iow a settlers w ere described as persons who, 
w ithout “ the au thority  of law, and  in defiance of 
the G overnm ent, . . . have taken possession of 
w h a t belongs to the w hole nation, and  appropri
a ted  to a private use th a t w hich w as in tended for 
the public w elfa re .” Little w onder th a t the Iowa
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pioneers thereupon continued to depend upon 
them selves for protection. T h e  form ation of the 
land clubs or claim associations w as their only 
alternative. T hen , w hen the land they claimed 
w as offered for sale, the minimum price w as ob
tained by pioneer law  if not by C ongressional 
statute.

O n June 22, 1838, C ongress again  suspended 
the act of 1807. C laim ants w ere authorized to 
enter title w ith the register of the land office of the 
district for not more than 160 acres a t the minimum 
governm ent price of $1.25 an acre. In order to 
claim preem ption rights the settlers had to give 
proof of ow nership “to the satisfaction of the 
register and receiver". E very  “actual settler of the 
public lands, being the head of a family, or over 
tw enty-one years of age, w ho w as in possession 
and  a housekeeper, by personal residence thereon, 
a t the time of the passage of this act, and for four 
m onths next p reced ing” w as eligible to enter a 
claim. T h e  enactm ent w as not to in terfere w ith 
the C ongressional au thority  to dispose of the pub
lic domain and w as to be effective for only two 
years. It revived the exem ptions of the first legal
izing act of 1830, thus giving the men who had 
squatted  in Iowa before F ebruary  22, 1838, the 
right to buy their claims w ithin two years w ithout 
competition.
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T h e  F irs t Legislative A ssem bly of the T e rr i
to ry  of Iow a also undertook  to define the legal 
righ ts of the settlers. O n  January  25, 1839, an act 
w as approved  to preven t trespass and  o ther in
juries being done to the possession of settlers on 
the public dom ain, and  to define the ex ten t of the 
righ t of possession on the said la n d s / ' T h e  s ta t
ute provided th a t if the question of trespass or 
ejection relative to an area  of land should be raised 
in court the individual should have his “claim' 
considered  “w ithout being com pelled to prove an 
actual enclosure". T h e  size of the claim (though 
not exceeding a half section) and  boundaries w ere 
to be established “according to the custom of the 
neighborhood." T o  m aintain a claim, actual im
provem ents had to be undertaken  and  the land 
could not be neglected for a period of more than 
six m onths.

T en  days earlier, on January  15, 1839, the G ov
ernor had approved  an act “ to provide for the 
collection of dem ands grow ing out of contracts for 
sales of im provem ents on public lands."  T his 
m easure, copied from the sta tu te  of the T errito ry  
of W isconsin , provided that all con tracts or prom 
ises m ade in good faith “ for sale, purchase, or 
paym ent, of im provem ents m ade on the lands 
ow ned by the governm ent of the U nited  States, 
shall be deem ed valid in law  or equity, and m ay be
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sued for and  recovered as in o ther contracts. ” 
Q uit claim deeds and  o ther conveyances for all 
im provem ents upon the public lands w ere to be “as 
binding and effectual, in law  and equity . . .  as 
in cases w here the g ran to r has the fee simple to 
the premises conveyed.“ It is obvious tha t if C on 
gress did not believe in preem ption the F irst 
Legislative A ssem bly of the T errito ry  did.

W h e th e r these T errito ria l enactm ents w ere con
tra ry  to U nited  S tates sta tu tes w as not a t once 
clear. In 1840 the Suprem e C ourt of the T e rri
tory in terpreted  the law  in the case of Enoch S. 
Hill v. John Smith and others. Hill on January  23, 
1837, had signed a note prom ising to pay $1000 in 
one year to John Smith and B rothers of St. Louis. 
T he “value received” for the note w as a claim “or 
the possessory right to a certain trac t or parcel of 
land, belonging to the U nited  S ta te s” .

Hill argued that the contract w as void and  the 
note w as illegal because it w as given “ for a con
tract for the purchase of a claim, to a trac t of the 
U nited S tates lands w ith the im provem ents there 
on, in violation of the provisions of the several acts 
of C ongress” . T h e  court, however, held the con
tract to be valid, the $1000 recoverable, and  in 
addition, Smith w as gran ted  $63.83 dam ages.

W h en  the case came before the Suprem e Court, 
Chief Justice M ason stated  the opinion of the
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court on the question of preem ption. T h e  law  of 
W isconsin , of w hich the 1839 Iow a law  w as a 
copy, provided th a t con trac ts  relative to claims 
upon U nited  S ta tes  lands w ere as valid as if the 
parties had  title in fee simple. T h is  enactm ent w as 
in force a t the time Hill and  Smith executed their 
contract. “ If this s ta tu te ” , said  M ason , “is of any 
validity , it closes the door to all fu rther contro 
versy, in relation to this m a tte r.”

T hereupon  the C hief Justice considered the 
p roprie ty  of the original W isconsin  statu te . T h e  
general rule, said M ason , w as tha t “illegality in 
the consideration will p revent the enforcem ent of 
any  co n trac t” . But it is w ithin the pow er of the 
legislature “ to m odify or ab ridge  the rule, or even 
to abolish it a lto g e th e r” . C onsequently , if, prior 
to the 1836 W isconsin  sta tu te , such con tracts w ere 
illegal th a t law  m ade them legal. Such a proce
du re  w as of course d ic ta ted  by public policy and 
public w elfare. “A t the time this law  w as passed ,” 
pointed  out the C hief Justice, “ there w ere more 
than  ten thousand  inhab itan ts w ithin the present 
limits of this te rrito ry  (then  a p a rt of W isconsin ) 
residing on the lands of the U nited  S tates and 
daily  dealing in w hat w ere denom inated claim s/ 
or the settlers righ ts to those lands. Public policy 
d icta ted  tha t there should be some better sanction 
to enforce the observance of their contracts, than
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the bludgeon or the rifle. T h e  legislature there 
fore declared, th a t such con tracts should be under 
the peaceful sw ay  of the civil m agistrate, ra ther 
than tha t the w hole country  should be over
whelm ed w ith the miseries of violence and  a n 
archy. W e  believe th a t in so doing they w ere not 
only prom oting the public w elfare, but tha t they 
w ere acting entirely  w ithin their legitim ate prov
ince, and  tha t the law  therefore, for this purpose, 
is valid and  b ind ing .”

T he  act of 1807, a rgued  M ason, w as not in
tended to prohibit settlem ent upon the public 
domain but to prevent title from being acquired 
w ithout com petitive bidding. ‘It is no torious” , he 
explained, “ tha t w hen this territo ry  w as o rg an 
ized, not one foot of its soil had ever been sold by 
the U nited  S tates, and  but a small portion of it 
[the H alf-B reed  T ra c t]  w as individual property . 
W ere  we a community of trespassers, or w ere we 
to be regarded  ra ther as occupying and improving 
the lands of the governm ent by the invitation and 
for the benefit of the ow ner?” T h e  Chief Justice 
thought the latter.

“ It is tru e” , concluded M ason as if to ease his 
legal conscience, “ tha t public opinion w ould fre 
quently be a very unsafe guide for a judicial deci
sion. T h e  fluctuating feelings of the m ultitude 
frequently operated  upon by the m om entary ex
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citem ent, by prejudice or by  caprice w ould very 
im properly  be ad o p ted  as the s tan d a rd  of tru th  or 
sound reason. But w here the sam e opinions are 
concurred  in for centuries, and  a fte r  passion and 
prejudice have w holly  subsided, such opinions are 
a lw ays found in tru th  and  justice, and  can more 
safely  be follow ed than those of the m ost learned 
an d  able ju d g es .”

It is unlikely tha t this resolute decision had 
much effect upon C ongress. T h e  d rift of political 
events in 1841, how ever, stim ulated the passage 
of a general preem ption sta tu te . T h e  election of 
the W h ig s  an d  the continued alignm ent of the 
South  w ith the W e s t  caused the defea t of the 
conservative E as t on the question of the land pol
icy. T h e  retroactive, legalizing preem ption policy 
w as abandoned  in favor of perm anent preem ption 
rights.

O n Septem ber 4, 1841, P residen t John T y ler 
approved  a s ta tu te  g ran ting  preem ption righ ts to 
any  person 'w ho since the first d ay  of June, A. D. 
eighteen hundred  and forty, has m ade or shall 
hereafter m ake a settlem ent in person on the public 
lands to w hich the Indian title had  been a t the time 
of such settlem ent extinguished, and  w hich has 
been, or shall have been, surveyed prior thereto, 
an d  w ho shall inhabit and  im prove the same, and 
w ho has or shall erect a dw elling thereon” . Indi
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viduals qualified for such preem ption privileges 
w ere ‘ every person being the head of a family, or 
widow, or single man, over the age of tw enty-one 
years, and  being a citizen of the U nited  S tates, or 
having filed his declaration of intention to become 
a citizen.” Claim s limited to 160 acres w ere to be 
filed w ith the reg ister of the land office and  title 
could be obtained upon paym ent of the minimum 
governm ent price.

O ther lim itations upon preem ption w ere: no
person could claim more than  one preem ptive 
right; no person w as eligible w ho w as the propri
etor of 320 acres in any  S ta te  or T errito ry ; and  no 
person w ho had abandoned his home property  to 
reside on the public land could enter a claim. 
R eservations m ade for internal im provem ents or 
school purposes or containing natu ral resources 
w ere of course exem pt from preem ption. T h e  
statu te also prescribed that proof of settlem ent 
w as to be m ade to the satisfaction of the register 
and the receiver of the district land office.

T he sta tu te  did not propose to delay the sale of 
public lands. N or did it apply  to persons who 
failed to make proof and paym ent of their claim 
before the day  of the sale. N ew  settlers upon the 
public domain had th irty  days in which to declare 
their intention to preem pt a quarter section, and  if 
within twelve m onths they failed to make proof
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an d  paym ent to the land  office their trac t of land 
w as open to the en try  of o ther pioneers or subject 
to be offered for sale a t the nex t public auction.

T h is  s ta tu te  is usually  called the “Land D istri
bution A c t” because the principal features per
ta ined  to the d istribution of the income from the 
sale of the public land. A fte r a ten per cent g ran t 
to certain  S ta tes and  the expenses of the G eneral 
L and  Office w ere deducted , the net proceeds of 
the land sales w ere to be divided am ong the S tates 
an d  T errito ries  “according to their respective fed
eral rep resen ta tive  population as ascerta ined  by 
the last census” . T h ese  funds could then be ap 
plied to such purposes as the local legislatures 
m ight direct. H en ry  C lay, as chief advocate, w as 
prim arily  in terested  in d istributing  the proceeds of 
public land sales to the S tates, and  so, to accom 
plish this purpose, he w as willing to adop t pre
em ption as a perm anent policy. T h is  also explains 
w hy  the procedure for acquiring a land  title ac 
cording to this act of 1841 is sometimes referred  to 
as “ the preem ption c lause” .

In con trast to the views of C lay  w ere the opin
ions of John C. C alhoun and  T hom as H . Benton. 
C alhoun, leading advocate  of s ta te  rights, favored 
giving the public land to the S ta tes for disposal. 
T h e  M issouri S enato r favored preem ption. T h ere 
fore, w hen C lay  sponsored  the land distribution



PIONEERS AND PREEMPTION 271

bill w ith the “preem ption clause“ he w as accused 
of compromising w ith B enton’s views.

T h e  passage of this m easure im m ediately pro 
voked debate betw een the W h ig  and D em ocratic 
factions in the T errito ry  of Iowa. So heated w ere 
the argum ents tha t they  often evoked personal 
bitterness. O ne of the m ost pronounced exchanges 
of philippics w as betw een E d ito r “Silly B illy” 
W illiam  Crum  of the Iow a C ity  S tandard  and 
E ditor V erp lank  V an  A ntw erp , “ the W e s t Point 
jackass” of the Iow a C apitol R eporter . Beneath 
such exchanges of personal epithets, the tw o 
editors revealed the pioneer a ttitude  tow ard  the 
1841 preem ption law’.

O n Septem ber 17, 1841, the S tandard  quoted 
with approval a statem ent in the St. Louis N e w  
Era  that the preem ption sta tu te  had settled “ for
ever all questions connected w ith the Public 
Lands . A nd by O ctober 15th there m ust have 
been considerable discussion of the land law  be
cause E d ito r Crum  pointed out tha t Iow a sta te 
hood, writh the a tten d an t cost of financing the 
governm ent out of local taxes, w ould counter
balance the benefits of the Federal donation under 
the distribution clause.

T h e  Iow a C apitol R eporter , a D em ocratic 
paper, m ade its first appearance a t Iow a C ity  on 
Saturday, Decem ber 4, 1841. By January  22,



272 THE PALIMPSEST

1842, the ed ito r felt confident th a t he could “con
vince those w ho do no t know  the fact a lready , 
tha t the W h ig  preem ption act is a m ost odious 
law, and  m erits the reprobation  of the w estern  
people.“ In the nex t issue he analyzed  the m eas
ure an d  asked  the question “W h o  does such a law  
benefit?“ W h e re a s  the M in ers  E xp ress  of D u 
buque had estim ated tha t th ree-fou rths of the Iow a 
pioneers w ere ineligible under the lim itations of 
the bill, V an  A n tw erp  had no doubt tha t “at 
least nine-tenths!“ could not claim any  benefits 
from the law. M eanw hile, the B urlington G azette  
re fe rred  to the preem ption s ta tu te  as “a law  to 
prohibit settlem ents upon the public lands!“

T h e  press com plained th a t the provision of the 
law  m aking eligible only those w ho had settled 
upon surveyed land  excluded m ost of the Iow a 
pioneers. O n ly  eleven persons in the D ubuque 
L and D istrict, it w as alleged, had come w ithin the 
provisions of the m easure, though it w as rum ored 
by the B urlington G a ze tte  th a t “ those w ho have 
been enabled to avail them selves of it in the Burl
ington district will much exceed tha t num ber.“ 
S ettlers on surveyed land had a lready  gained title 
by  private  entry , public sale, or in accordance with 
earlier preem ption laws. T hus, only the squatters 
w ho had  outrun  the surveyor w ere in terested  in 
the preem ption statu te . T o  refuse preem ption
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rights until the lands w ere surveyed w as ta n ta 
mount to preventing settlem ent. Indeed, pointed 
out E d ito r V an  A ntw erp , such a provision if rig 
idly enforced w ould have been a bar to any  pio
neer moving w estw ard .

E arly  in the spring of 1842 w ord reached Iowa 
that C ongress w as contem plating a change in the 
preem ption statu te. By A pril P residen t T y le r 's  
m essage w ith its reference to the $14,000,000 
T reasu ry  deficit and recom m endation that the 
D istribution A ct be repealed appeared  in the local 
new spapers. T hereupon  in terest in the contro 
versy w as kindled anew . O n M ay  7, 1842, E d ito r 
V an  A ntw erp  announced to his readers tha t the 
Senate had approved certain am endm ents to the 
statute. H e w anted  to em phasize tha t the yeas 
and nays show ed how D em ocracy did the w ork 
for the settlers." A s for M r. C lay, he said he a d 
hered to his form er odious project by the same 
instinct that the w ashed sow retu rns to the mire.

Specifically the Senate am endm ents repealed 
the prohibition of aliens preem pting land, the p ro 
vision tha t only surveyed land w as eligible for pre
emption, and  the 320-acre limit of land proprietor
ship as a bar to preem ption privileges. T hese 
changes w ere calculated to remove the principal 
causes of criticism by the settlers.

But to such Dem ocratic proposals E ditor Crum
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of the Iow a C ity  S ta n d a rd  took exception. H e 
though t the repeal of all land  holding lim itations 
as a prerequisite  to preem ption w ould benefit the 
cap italist an d  specu la to r” as much as the squatter. 
C ertain ly , the restriction of preem ption to su r
veyed lands did  no t p revent settlem ent. All that 
w as in tended  w as th a t the pioneers aw ait the rod 
an d  chain before entering  their claim. A nd  surely 
aliens could no t com plain of being required  to de 
clare their intention to become U nited  S ta tes citi
zens before requesting  a portion of the coun try ’s 
public dom ain. H ow ever valid the a ttitudes of 
the Iow a pioneers m ay have been, the proposed 
m odifications of preem ption procedure w ere 
quashed  in the H ouse w here the m ajority  of R ep 
resen tatives w ere either indifferent or hostile to 
the preem ption policy.

Late in 1842, ano ther problem associated  with 
the 1841 preem ption sta tu te  w as raised in the T e r 
ritory. T h e  Iow a settlers sent petitions to the 
P residen t asking him to postpone the land sales 
announced  for the following F eb ru ary  20th and 
M arch  6th. T h e  reason they gave w as “that the 
season of the year is an unfavorable one.” A ctu 
ally, how ever, “ the larger portion of those who 
are  settled  upon the lands are  extrem ely desirous 
to procure a postponem ent of the sales, from the 
fact tha t they  are  w ithout the m eans to enter their

IB
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claim s.” Inasm uch as the preem ptors w ere re 
quired to pay  for the land before the public sale, 
m any settlers w ere unable to meet this require
ment. T herefore, their only a lternative w as the 
hope tha t their acreage, though offered, w ould not 
be sold a t the sale. L ater they  m ight purchase it 
by private entry.

Besides the criticisms of the pioneers, eastern  
interests asserted  tha t the preem ption law  w as 
partial to the new  States; tha t laborers and  farm ers 
lured by the cheap land w ould m igrate w estw ard  
and  leave their jobs; tha t the price of the land in 
private hands w ould decrease; and  tha t the pio
neer w ould take all the best land first.

N otw ithstand ing  these criticisms, the preem p
tion law  rem ained in the U nited  S tates sta tu tes at 
large until 1891 w hen the rules regulating the d is
posal of the public domain w ere com pletely re
vised. T o  be sure, C ongress attem pted  to correct 
abuses. F or example, pioneers m anaged  to post
pone the day  of paym ent for their claims by filing 
“a chain of en tries” , and so, in 1843, C ongress 
provided tha t an individual w as entitled to file a 
preemption claim only once.

T h e  discussion of preem ption in Iowa soon 
m erged into a debate on w hat should be done with 
Iowa s share of the proceeds of the D istribution 
Act. T h e  entire am ount acquired under the law
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in 1842 w as $693,444 of w hich only $1,860.23 
w as allocated  to the T e rrito ry  of Iowa. T h e  p u r
poses for w hich this fund should be used caused 
considerable debate. T h e  B urlington G azette  
suggested  th a t the m oney be spent on “a thorough 
geological survey  of the T e rr ito ry ” , but E d ito r 
V an  A n tw erp  of the Iow a C ity  R eporter  a rgued  
th a t $1000 w ould scarcely  m ake a s ta rt in such an 
undertak ing . B etter yet, thought he, the m oney 
m ight be used to pay  “ the just debts of the T e rr i
to ry ” .

T h e  T errito ria l Legislative A ssem bly had a l
read y  passed  an act ‘to provide for receiving the 
proportion of m oney to w hich Iow a will be entitled 
under the D istribution law. A pproved  on F eb ru 
a ry  17, 1842, the sta tu te  au thorized  the T errito ria l 
T rea su re r  to receive the F edera l m oney “subject 
to appropria tions hereafter to be m ade by the legis
lative assem bly .” It seems tha t the law m akers 
follow ed V an  A n tw erp ’s suggestion because both 
the F ifth  an d  S ixth Legislative Assem blies en
deavored  to liquidate previous deficits.

T h e  entire h istory  of preem ption is the sto ry  of 
a ttem pts to encourage pioneers to move w estw ard . 
But the se ttle rs’ criticisms of the sta tu to ry  provi
sions continually  reflected the hope for a more lib
eral land policy. P robab ly  w hat they  really  de 
sired w as a hom estead law. Indeed, T hom as H.



Benton in his T h ir ty  Y ears V iew  indicated  tha t 
hom esteading ra th er than  preem ption w as his p ref
erence. T w en ty  years a fte r the passage of the
1841 preem ption law  this pioneer dream  w as 
achieved.
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With the Indians

M o st of Iow a a hundred  years ago w as occu
pied by  red  men. A ccording  to a trea ty  in 1837 
the P otaw atom i Ind ians from the area  around  
Lake M ichigan, together w ith  some O ttaw a  and 
C hippew a, w ere rem oved to sou thw estern  Iowa. 
T h e  em igration records indicate th a t 5297 w ere 
tran sferred . In 1840 U nited  S ta tes soldiers es
corted  several bands of the W in n eb ag o  to the 
N eu tra l G round  in no rtheastern  Iow a. By the 
fall of 1842 they  num bered 2183. M eanw hile, 
hunting parties of Sauk and  F ox  roam ed over the 
prairies from the w estern  edge of settlem ent to the 
M issouri slope and  as far north  as the scattered  
bands of hostile Sioux w ould perm it. T hough  in
d igenous to th a t region, the confederated  tribes 
w ere not as large as their alien neighbors, for only 
2300 w ere counted in the fall of 1841.

T h e  large trac t of country  occupied by the 
Sauk and  Fox Indians w as described as “un
doubted ly  equal, if not superior, in value, to any  
north  of M issouri; abounding in groves of the 
m ost valuable timber, in tersected  by stream s; and 
ad ap ted  to every kind of agricu ltu re ." But the 
Indians w ere not much in terested  in agriculture.

278
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“T h e  chase, w ith the labor bestow ed by the fe
males on the cultivation of corn, beans, melons, 
<Sc.” w as their principal employment. T o  stim ulate 
an in terest in agricu lture A gen t John Beach sow ed 
seventy-tw o acres of w heat in 1840, but the In 
dians used the field for a pastu re  so tha t the h a r
vest w as a failure. In 1841, however, conditions 
w ere more encouraging. T h e  farm w as enlarged 
to 1 77 acres and nearly  100 acres w ere enclosed 
by a rail fence. Seventy-five acres w ere in corn, 
fifteen acres in oats, and  large potato  and  turnip 
patches w ere expected to yield abundantly . In 
the fall of 1841 ninety  acres w ere seeded to w heat. 
But the crop which the Indians liked best w as 
w aterm elons. A bout half the Indians in the D es 
M oines R iver villages w ere invited a lternate ly  
once a w eek to visit the agency  for melons. “A s 
this is the only article which they prefer to w his
key, reported  A gent Beach, “ they readily  come 
several miles to procure them .“

T hough  the Sauk and Fox Indians had been 
long exposed to the vices and  virtues of civiliza
tion they retained their primitive barbarity . “Still, 
with all their w ildness,“ in the opinion of A gent 
Beach, they are a people possessing m any esti
mable and redeem ing characteristic features; and 
it should be a subject of deep solicitude, that they 
be efficiently protected from the villany of those
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w ho are  rap id ly  w asting  and  deprav ing  them by 
the m urderous d rau g h t of intoxication. T h a t un
tu to red  ferocity  w hich, in w ar and  am ong their 
enemies, derives the m ost exquisite delight from 
the h ighest refinem ent of agony  and  to rtu re  in
flicted upon their victims, in peace, and  am ong 
friends, is replaced by the most bland and  am iable 
deportm ent. T h ey  are  em phatically  a religious 
com m unity; are, w ith a ra re  exception, very hon
est; and  of the sincerity  of the friendship  cherished 
by a t least the m ass of them tow ards our G overn 
m ent and  people there need exist no d o u b t.”

O n ly  tw o Indian schools in the T errito ry  of 
Iow a w ere officially reported  in 1841 : one a t Little 
C ro w 's  village near F o rt Snelling, and  the o ther at 
Lac qui Parle. A new  W in n eb ag o  school w as 
opened late tha t year. T h e  Sauk and Fox chiefs 
w ere opposed to the w hite m an’s education; and 

neither farm er nor school teacher” w as em ployed 
for the instruction of the Potaw atom i.

A M ethod ist m issionary nam ed W . B. K avan- 
augh, w ith the able assistance of tw o other 
teachers, had in terested  about fifteen Sioux and 
tw en ty  half-b reed  children in learning to read  and 
w rite. But in the spring of 1841 Little C row  had 
forbidden the boys to a ttend  “under the ill-con
ceived idea that, if they w ere educated , they would 
not m ake so ld iers” . By the following Septem ber
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this school w as reported  to have been “broken 
up ’ and  “discontinued '.

A nother mission school w as operated  a t Lac qui 
Parle by D r. T . S. W illiam son, S tephen R. R iggs, 
A lexander G . H uggins, and  their wives. A l
though 101 pupils w ere enrolled, the average a t 
tendance during the w inter term w as only th irty - 
five, in the spring seven, and  in the fall of 1841 
twelve. English and arithm etic w ere the principal 
subjects taught. T h e  girls had spun and  woven 
three blankets and eight gowns. T h is  mission also 
had to be abandoned in the w inter of 1842-43 be
cause of a food shortage.

M eanw hile, on O ctober 1, 1840, the Indian 
school on Y ellow  River w as closed p repara to ry  to 
establishing an agency and school for the W in n e 
bago on the T u rk ey  River in the N eu tra l G round. 
T he R everend D avid Lowry, sub-agent a t that 
post, adm itted tha t probably no m aterial change 
could be w rought in the habits of the adu lt W in n e 
bago, but, he said, ‘‘their children are  objects of 
bright promise. T h ey  possess beyond doubt all 
the elements of a capacity  for a higher life, and 
ought to be furnished w ith am ple m eans for intel
lectual and moral improvement. E very  opening 
chink that lets into the mind the least light of 
know ledge should be carefully  w atched and im
proved, and  everything done in the pow er of the
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G overnm ent to afford such protection to the half- 
form ed habits im bibed in school by these children, 
as will p reven t their going back to savage m anners 
on re tu rn ing  to their p a re n ts / ’

J. W . H ancock  began  his w ork  as a teacher a t 
the new  school on T u rk ey  R iver in the fall of 1841, 
an d  during  the first year instructed  m ore than one 
hundred  different pupils. E ighty-five a ttended  
w ith  enough regu larity  to derive some benefit. O f 
these, fo rty -six  w ere boys and  th irty -n ine w ere 
girls. T h ey  studied  chiefly reading , spelling, 
w riting , arithm etic, geography , astronom y, and 
’the construction of sen tences” . O ne  group w as 

"ciphering in the rule of in te rest” . A no ther w as 
w orking “in fractions ’. T h e  advanced  class 
could spell w ords from the reader correctly, and 
could w rite  “ to lerably  w ell” . V ocal music w as 
also tau g h t “w ith very  good success” . T h e  boys 
w ho w ere old enough labored tw o hours a day  on 
the farm , w hile the girls spent a part of their time 
“in the sew ing-room ” .

In spite of the diligent efforts of agen ts and 
m issionaries, the general condition of the Indians 
w as deplorable. T h e  birth ra te  w as declining, 
in fan t m ortality  w as high, and  drunkenness w as 
increasing. In the opinion of A gen t C ooper at 
Council Bluffs the principal obstacle to civilizing 
the Potaw atom i w as their th irst for ardent spiv-



WITH THE INDIANS 283

its ’ which w ere kept along the boundary  of M is
souri and  conveyed to the Indians by the half- 
breeds. T h e  w hisky trade  had doubled there 
during 1841. “T h e  In d ian “ , it w as said, “will sell 
anything for liquor; not in frequently  bartering  off 
his horses, guns, and  b lankets“ .

Similar conditions prevailed a t the o ther agen 
cies. Amos J. Bruce declared tha t if any  change 
had occurred am ong the Sioux it w as “ for the 
w orse“ . A fter spending much of their annu ity  for 
whisky, they had “sold a g reat part of their flour, 
pork, and  nearly  all the corn fu rn ished“ by the 
governm ent to buy more liquor.

A gent John Beach deplored the iniquity p rac
ticed upon the Sauk and Fox Indians by those “de
praved and  law less individuals w ho hover upon 
the confines of their country, engaged in the de 
testable occupation of providing them w ith w his
key“ . T hough  the Indians w ere advised not to 
pay their liquor debts, they feared to offend the 
traders w ho threatened  to cut off the supply of 
w hisky and  so the Indians liquidated these obliga
tions “w ith a most scrupulous in teg rity“ .

T hough  the relations betw een the tw o races on 
the Iowa frontier w ere deplorable, the Indians ex
hibited no inclination in 1841 to raise the tom a
haw k against their unscrupulous w hite neighbors. 
Indeed, it seems to have been a relatively peaceful
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year am ong the tribes them selves. “ N o incident 
has o c c u rre d /’ repo rted  Beach in Septem ber, “ to 
d istu rb  tha t harm ony betw een the Sacs and  Foxes 
and  their neighboring tribes, so essential to the 
repose and  safe ty  of our own fron tie r.” T h e ir 
ha tred  of the Sioux w as unabated , how ever, and  
he a ttribu ted  the absence of conflict m ore to the 
lack of opportun ity  than  to inclination.

F ea r of the Sioux prom pted the Potaw atom i to 
seek an alliance w ith neighboring tribes and go on 
the w arp a th  aga in st the agg resso rs from the north . 
A gen ts w ere advised to d issuade them w ith  prom 
ises th a t the governm ent w ould provide adequate  
protection. A ccording to A gen t Bruce a t St. 
P e te r’s, the Sioux w arrio rs w ere pleased to have 
the alliance prevented  and  prom ised to s tay  a t 
home unless “d raw n  into w ar by the a ttacks of 
their en em ies/’

T h ese  conciliatory m easures w ere apparen tly  
no m ore tru stw o rth y  than  m odern diplom atic 
negotiations, for late in the fall of 1841 a roving 
band  of Sioux destroyed  a small p a rty  of P o taw a 
tomi and  D elaw are. A  Sauk and  Fox hunting 
p arty  in the following summer came upon the 
place w here the trag ed y  had occurred. It w as re 
ported  to be “clearly  w ithin the territo ry  of the 
Sacs and  Foxes, being several miles below the 
southern  boundary  of the neutral g round .”
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T his m assacre m ay have been the basis of the 
som ew hat legendary  sto ry  of a terrible fight in 
which tw en ty -th ree  D elaw are and tw enty-six  
Sioux w arrio rs w ere killed. O ne D elaw are es
caped to a large Sauk and  Fox encam pm ent a t the 
mouth of the Raccoon River. Incited by his ac
count of the episode, “ five or six h u n d red ” Sauk 
and Fox braves im m ediately w ent on the w arpath  
against the Sioux. A fter following the trail for 
about a hundred  miles tow ard  the northw est they 
overtook the enem y and killed 300 w arriors.

N o such battle  w as m entioned by any  of the 
Indian agen ts in the Iow a country  either in 1841 or 
later. Indeed, the relations betw een the tribes 
seemed to become more pacific. T hough  the P o ta- 
watomi, Sauk and  Fox, D elaw are, and tribes w est 
of the M issouri River hated and feared  the Sioux, 
only occasional minor conflicts w ere m entioned in 
official reports. In the spring of 1842 the P o ta- 
watomi still talked of forming a m ilitary alliance 
against the Sioux, but a com pany of d ragoons w as 
sent to Council Bluffs to allay  their fears and  p re 
vent a concerted uprising. A nother com pany 
m arched across country  tha t summer from F ort 
Leavenw orth to F o rt A tkinson and  thence to the 
Sauk and  Fox agency. N o general outbreak of 
Indian w arfa re  occurred.

J. A. Swisher



Comment by the Editor

THE GENEALOGY OF A LEGEND

L eonard  B row n of D es M oines w ro te  a poem 
entitled  “ P a sh -a -p a -h o ” in w hich he described the 
m assacre of a band  of D elaw are  Ind ians near F o rt 
D es M oines and  the terrib le revenge of a Sauk 
and  F ox  w ar p a rty  on the Sioux. H e said he 
copied the nam es from a day  book w hich he had 
seen in 1857 in the possession of Benjam in B ryant, 
a fur trad e r w ho came to D es M oines in M ay , 
1843. P erhaps B ryan t told him the story. T h is 
version, said to be well know n, w as prin ted  in a 
Polk  C oun ty  history  in 1880.

T w o  years later, in his book on T h e  R e d  M en  
o f Io w a , A. R. Fulton  credited  the sto ry  to John 
E vans, a trad e r w ho claimed to have been w ith a 
large p a rty  of Sauk and  Fox Indians encam ped on 
the present site of D es M oines “about the year 
1841” . E vans re la ted  in vivid detail the circum 
stances of the m assacre as told by the lone D ela 
w are  b rave w ho escaped. T h e  exact w ords of the 
chief w ere quoted: “W e  are all dead  men. W e  
will fight as long as w e can .” W h e n  E vans and 
tw o o ther traders, T hom as C onnelly  and  James 
Ew ing, visited the scene of the trag ed y  they found 
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four Sioux braves lying near the body of the 
m ighty N esw age, apparen tly  slain by his tom a
hawk, as if in verification of the D elaw are 's  
description.

T his much of the story  appears to be corrobo
rated  by the brief statem ent in A gen t B each’s re
port in 1842 that a “small p a rty  of Pottaw atom ies 
and D elaw ares w as destroyed  tow ard  the close of 
last year by a body of the S ioux .” It seems strange, 
however, tha t he w as not more im pressed by a 
fight in which forty-nine Indians w ere killed. A c
cording to his account the m assacre occurred south 
of the N eutra l G round, which implied tha t it w as 
east of the D es M oines River. M oreover, he 
ignored com pletely the Sauk and  Fox punitive 
expedition. Brown w as apparen tly  m istaken in 
dating the incident a fte r F o rt D es M oines w as 
established in 1843.

F u lton 's  version of the g reat battle  of the Sauk 
and Fox w arriors w ith the Sioux has been often 
repeated, though it m ust have been based upon the 
boastful tales of the victorious Indians. O f course 
they took 300 scalps and lost only seven. N o one 
has reported  w hat the Sioux braves said in their 
w ar councils. T h ere  is no evidence in contem po
rary  records to support the veracity  of the traders 
and Indians.

E arly  settlers in C arroll, Ida, Sac, W eb ste r, and



other counties found certain  places along the 
stream s and  on the prairie strew n w ith bones and 
arrow heads, w hich they  construed  to be evidences 
of a recent Indian  battle. Local tradition  has asso 
ciated  these places w ith the alleged m assacre of 
the Sioux in 1841. But all the bones m ay not have 
been hum an and  the accum ulation of arrow heads 
m ight indicate village sites. Furtherm ore, it 
seems im probable th a t so m any Sauk and Fox 
Ind ians w ere in the vicinity of the Raccoon Fork 
in the fall of 1841, because they  did not move their 
villages to tha t locality until a fte r the trea ty  of 
1842. By tha t time the presence of com panies of 
d ragoons a t Council Bluffs, F o rt A tkinson, and 
the Sauk and  Fox agency  m ust have curbed their 
belligerency. M aybe the battle  w as no m ore than 
w ishful im agination.

J. E. B.
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