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GELP KE -v. THE CITY OF DUB QUE 

The railroads :first entered Iowa in the yea1-- 1855. There 
were two main reasons for the appearance of the railroad 
at this time: fiI·st, the g·ene1--al movement toward westwa1·d 
expa.nsion by means of great transcontinental railroads was 
generally recogJJized by the political leade1 .. s of the day as a 
necessary part of the movement toward national solidarity; 
and second, the fa.rmers demanded quicker methods of 
transporting· their produce to the eastern markets. Towns 
everywhere vied with one another to secure a favorable 
routing of the railroads; joining with the farmers, they 
petitioned CongTess that extensive gTants-in-aid be made 
for railroad purposes in the State of Iowa. The city of 
Dubuque was a constant petitioner in these matters. Of 
the eleven grants made by Congress for railroad purposes 
in Iowa, four were for roads which passed through, or had 
their terminal points in, the city of Dubuque.1 

Grants of land made by Congress to the State of Iowa 
for purposes of giving aid to the railroads amounted to 
over 4,800,000 acres. One road, the Dubuque and Pacific 
Railroad, owned in 1858 ''over 7000 Town Lots in the 
principal towns and villages on the line of the road which at 
an average value of $145 amount to over a million of dol-

1 For the road from Davenport to Council Bluffs see Laws of Iowa, 1848-
1849, p. 89; Dubuque to Keokuk, Laws of Iowa, 1848-1849, p. 100; Iowa 
Western, Laws of Iowa, 1850-1851, p. 127; Dubuque and K eokuk South, Laws 
of Iowa, 1850-1851, p. 202; Dubuque and K eokuk North, Laws of Iowa, 1850-
1'851, p. 129; Davenport and Iowa City, Laws of Iowa, 1850-1851, p. 22; 
Camanche and Council Bluffs, Laws of Iowa, 1850-1851, p. 70; Burlington and 
Keokuk to Missouri River, Laws of Iowa, 1852-1853, p. 199; Dubuque to Mis
souri River, Law$ of Iowa, 1852-1853, p. 218; McGregor to Mjssouri River, 
Loiws of Iowa, 1852-1853, p. 20li; Davenport, Muscatine, and Council Bluffs, 
Laws of Iowa, 1852-1853, p. 214. 
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la1--s . Io t of the lots were procured by donation. All 
are held in the name of the ompany. No db.--ector o,vns 
lot at any of the stations.'' 2 Dubuque ( which boasted a 
population of 15,956) wa the only town of ove1-- sixteen 
hundred inhabitants along th route of th road. This 
1--oad, how~~e1--, was reduced to the v 1--ge of bankruptcy by 
the panic of 1857 and by the f ailur to negotiate a bond 

issue in England.3 

ew York bankers a.nd in estor s ,ve1--e int 1"'e ted in these 
experjments in the J\Iiddle W st and this class was 1--epre
s nted upon the board of directors of several of the rail
roads ope1--ating· from Dl1buqu . The exte11sive land grants 
were p1 .. obably la1--gely respon ible for this interest, al
though such enterprises were in thems I es, fo1' the most 
part, paying propositions. A w York i111?esto1 .. who was 
very influ ntial in the rai11--oad builcling from Dubuque to
ward the West was a man by th 11ame of Herma11 Gelpcke. 
He i.vas president of the Dubuque and Pacific Railroad in 
1860 4 and held a mortg·age upon the road by virtue of " Thich 
he acted in the capacity of trustee for that 1·ailroad.5 

Herman Gelpcke also held a mortgag·e on the Dub11que and 
Western Railroad and was as well an impo1--tant stocl{holder 

in the company.6 

The l"esidents of Dl1bt1ql1 ,,.,.e1 .. e i11te1·e t e 1 i11 tl1e e p1 .. o-
jects, 11ot only as a11 in\Testment but also a a m ea11 of 
bringing a g·reate1~ volume of business to the cit . Ed,,a1 .. d 
Lang, v-01--thy and his b1·othe1·, L. H. Lang-worth~ , ,ve1·e be
hind most of these project s . L. H. Langworthy was p1·esi-

2 Repo,·t of the Dubuq_ue and Pacific Railroad Company, 1858, p. 6; Brind-
ley 's History of Taaation, in Iowa, Vol. II, p. 8. 

s Report of the Dubuque an,il Pacific Railroad Company, 185 , pp. 12-lG. 

4 Report of tlie Dubuque an.d Pacific Railroad Cornpa,1y, 1 60, p. 2. 

s Report of the Dubuque and Pac1fi.c Railroad Co1npally, 1860, p. 2. 

s The :Receipts and Expenditures of tlle Dubuque TI' este1 n Railroad, 1858, 

p. 18. 
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dent of the Dubuque Western Rail1 .. oad in 1858, and 
Edward Langworthy was treasurer of the same i·oad.7 

Both, of course, were members of tl1e executive committee. 
L. H. Langworthy held stock in, and ,vas one of the 01--iginal 
member s of, the co1·po1"'ation c1--eated l)y the leg·islature f 
Iowa in favor of the Dubuque and Pacific Railroad om
pany. 8 

The case of Gelpcl{e v. The City of Dt1buque, decided by 
the ..... nited States Supreme Cou1"'t in D ecember, 1863, in
volved the validity of bonds issued by the city of Dl1buque 
£01-- the pu1--chase of stock in the Dubt1q11e We tern Rail
road. At the time the case came up, the bonds were held by 
Herman Gelpcke and a number-- of other"' New York invest
ors. In order to understand the points at issue, it will be 
well to give a brief history of the events preceding· the 
hearing of the case. When these bonds were issued the 
Constitution of 1846 was still in force. 

The act incorporating~ the city of Dubuque, which was 
adopted on Feb1 .. uary 24, 1847, contained the ust1al provi
sions relating to municipal powe1's. Section 27 of this act 
provided : '' whenever, in the opinion of the city council, it 
is expedient to borrow money f 01 .. any public purpose, the 
q11estion shall be submitted to the oitizens of Dubuq11e, the 
nat111--e and object of the loan shall be stated, and a day 
:fixed for the electors of said city to express their wishes; 
the like notice shall be given as in cases of election, and the 
loan shall not be made unless two-thi1·ds of all the votes 
polled at such election shall be given in the affirmative.'' 9 

This section was amended by an act of J anua1"'y 18, 1851, 1"0 
'' as to empower the city council to levy annually a sp ecial 

1 TJie Receipts an,d, Expendit1u.res of the Dubuque Western Railroad, 1858, 
p. 1. 

s A rticles of I rwor11oration of the Dubuque and Pacific Railroad Company, 
1855, p. 3. 

o Laws of I owa, 1846-1'847, p. 114. 



180 IOWA JOUR AL OF HISTORY AND POLITICS 

tax, to pay the inte1~est on such loans as are authorized'' 
under the section described above.10 

The question of issuing· bonds to aid the Dubuque West
ern Railroad and the Dubuque, t. Peter's and St. Paul 
Railroad, in amounts up to $250,000 for each road, was sub
mitted to the electorate of Dubuque in December, 1856, and 
the proposition ca1~1,ied by the required majority. It ap
pears, however, that there ,vas some question as to the le
gality of these bonds, for on January 28, 1857, the legis
lature passed a special act decla1,ing that the bonds issued 
to aid in the construction of these two railroads, in accord
ance with the vote of the electors of Dubuque, were legal 
and valid and the city council was '' autho1,ized and required 
to levy a special tax to meet the principal and interest of 
said bonds in case it shall become necessary from the fail
ure of funds f1,om other sources. '' 11 

The bonds issued for the benefit of the Dubuque Wes tern 
Railroad bore the date of July 1, 1857, and were payable to 
Edward Langworthy, the treasurer of the Dubuque West
ern Railroad, or bearer, twenty years f1~om date. The 
bonds were '' given for and in consideration of'' stock in the 
Dubuque Western Railroad. Both bonds and interest were 
to be payable at the Metropolitan Bank in New York City. 

At the time the bonds were issued there seems to have 
been no serious question as to thei1, validity. Previous to 
June, 1862, it appears that the Iowa Sup1 .. eme Court had 
rendered seven decisions on the validity of bonds issued 
under circ11mstances similar to those affecting the Dubuque 
bonds.12 These decisions were in conformity -with the deci-

10 Laws of Iowa, 1850-1851, p. 46. 

1 1 L(JIIJJS of I owa, 1856-1857, pp. 339, 340. 

12 Dubuque County v. The Dubuque and Pacific R. R. Co., 4 Iowa (Greene) 
1; State of Iowa v. Bissell, 4 Iowa (Greene) 328; Clapp v. Cedar County, 5 
Iowa 15; Rmg v. Johnson County., 6 Iowa 265; McMil1en v. Boyles, 6 Iowa 
304; MeMillen v. L ee County, 6 Iowa 391; Games v. Robb, 8 Iowa 193. 

I 



GELPCKE v. THE CITY OF DUBUQUE 181 

sions in sixteen other States of the Union.13 Thus it ap
pears that when Herman Gelpcke and others became the 
owners of these Dubuque bonds, they had every reason to 
suppose that the bonds we1 .. e a good investment, authorized 
by the State legislature, approved by a vote of the people 
of the municipality, and apparently recognized as valid by 
decisions of the State Supreme Court. 

About this time, howeve1·, the Iowa Supreme Court 
handed down a decision in June, 1862, which reversed its 
previous rulings in reg·ard to the validity of bonds issued 
by counties and municipalities for the purpose of aiding 
public improvements. The case - the State of Iowa v. 
Wapello County14

- involved the oblig·ation of a county to 
issue bonds after the question had been voted on affirma
tively by the electors. In this case the Iowa Supreme 
Court declared that the State legislatu1·e had no legal right 
to autho1 .. ize counties or municipalities to issue bonds for 
such public improvements as rail1 .. oads, especially when the 
money was larg·ely spent outside the limits of the tax dis
t1..-ict concerned. 

If the legislature had no authority to authorize such 
bonds, then the Dubuque bonds were worthless. The bond
holders, however, were by no means willing to concede this 
point, and, indeed, the circ11mstances were not the same as 
in the Wapello County case. When the Dubuque officials 
refused or failed to pay the inte1 .. est coupons on the bonds, 
Gelpcke and his associates brought suit in the Federal Dis
trict Court against the city of Dubuque. The fact that they 
were citizens of a diffe1 .. ent State, of cou1 .. se, gave them the 
opport11nity to sue in the Federal Court. The suit was for 
the amount of the coupons on which the city had defaulted, 
together with interest at the New York rate from the date 

1s Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
190, 206. 

1~ 1'3 Iowa 388. 
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of their matu1·it and the cost of exchange on the city of 
Jew York.15 

The Dist1·ict ourt held that the bonds were invalid since 
they were not authorized 11nde1-- the onstitution. In this 
interpretation the Federal ourt ag·reed with the latest 
rt1li11g· of the Io,va up1·eme our--t. The case ( there we1--e 
really three sepa1·ate cases) ,,Tas appealed to the United 

tates upreme Court on a writ of er1--or. The question at 
issue was whether the Federal ourt should decide the case 
independent of the 1"uling~s of the Iowa upI·eme Cou1·t fol
low the latest pr·onouncement of the Iowa tribunal, or base 
its deci ion on th earlier and more numerous decisions of 
the Io,va ourt. 

Existing conditions were played upon by the counsel for 
Gelpcl{e, who a1--gued that the national judicia1·y was su
preme and could interpr .. et, independe11tly of the latest set
tled adj11dications of the tate court , cases involving 
questions such as ,vere brot1g·ht up here. Comjng· at a time 
when the doctr·ine of '' tates Rights ' was a vital political 
iss11e, this arg1.1ment must have had a strong influence upon 
the Fede1 .. al ourt. The ot11·t claimed that this was not the 
question at bar bt1t the direct effect of tl1e decision mig·ht 
jt1stif ~\" .. classing this case as among· the gTea test in settling· 
the relationship existing between the State and F ederal 
j11dicia1·y. It was decided in favor of the Federal st1p1 .. em
acy at a period in our history ,vhen that supremacy ,vas 
being seriol1sly thrcate11ed by the st1ccess of ot1thern arms 
011 the field of conflict.16 

A comparison of the decision of the t1preme Court of 
Iowa n1 the case of the State of Iowa v. Wapello ounty17 

1 5 Gel peke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
178. 

10 Gelpc"ke v . The City of Dub1uque; Federal and State Deci.sions in Thayer's 
L egal Essays, pp. 14.1-152. 

11 The State of Iowa v. Wapello County, 13 Iowa 388. 

• 
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and the a1·g11ment of the leg·al rep1--esentatives of Dt1buque 1 8 

bef 01--e the upreme ou1·t of the .,.. nited tat es in tl1e ca e 
under consideration shows ho,v closely the a1"gument of the 
city of Dubuque followed the opinion of the Iowa trib11nal. 

The point before the cou1 .. t for decision was : '' vVhether .. a 
Sl1bscI·iption to an ext1"a-terr itorial 1·ail,vay,- made b~y· a 
city corporation under authority of an act of the leg·islatu1·e, 
- is valid under the Co1istitutio1i and decisions of t]ie 

State of I oiua 1 '' 19 

The arg11ment of the counsel for the city took 11p six main 
poi11ts. In the first place, it was conceded that a municipal 
corporation had no power by virtue of its ordinary char
ter to make a subscription of bonds for railroad stock. 
If this po"\\1 er existed at all, it came only f1·om legislation 
directly authorizing· it. But the legislatu1·e of the State of 
Io,va ,vas not omnipote11t as is the English Parliame11t. 
One of the limitations upon the leg-islatu1 .. e is that it can not 
take property, e en for a pl1blic pu1~ose, without just com
pensatio11. The argument co11tinued ,vith a statement to the 
effect that what the leg·islatu1--e could 11ot do by command it 
col1ld not do by taxation. But p1 .. operty is taken by taxa
tio11 : the1"ef or~, argt1ed the cotmsel, these taxes must be 
j1.ist. I-Ie held that a jt1st tax could be defined as follows : 

I n r egard to a man's property taken by tax and applied to pur
poses purely local and about him, he gets the just recompense, by 
the application itself. Where the application is to purposes of a 
,,rider and more public kind,- for the purposes of his State, or 
tl1e nited States,- he gets a jl1st r ecompense, provided all others 
are taxed proportionably ,vith him. But just in so far as he is 
t axed above them, he gets no just recompense at all. 20 

1s Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 

191-202. 

19 Gelpcke v. The City of Dubuque, 68 United States (1 "\Vallace) 175, at 
1,91. 

20 Gel peke v. The City of Dubuque, 68 United States (1 "\Vnllace) 175, at 
192. 

.. 
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In the second place, the counsel for the city d1 .. ew a dis
tinction between private and public corporations which was 
intended to bring· out the point that public corporations 
were made by the legislature for the purpose of carrying 
out gove1·nmental powers. The counsel then showed, so he 
thought, that an enterprise such as was under consideration 
was not governmental in scope and, hence, unwilling mem
bers of an involunta1 .. y corporation would have their prop
erty taken from them by taxation for purposes outside 
those expressed in the charter of the corporation. 

Third, the counsel presented the constitutional limita
tions upon the power of the legislature in passing· such an 
enabling act as was referred to above. He held, under this 
point, that A1~t. I, Sec. 6, of the Constitution of the State of 
Iowa., 1846, under which this contTovers arose, was vio
lated. Does a law have a uniform ope1'ation, he asked, 
when the cost of a railroad ''is laid on the people living at 
one terminus, all those along its line being exempt 1' ' 21 His 
answer, obviously, was no! The counsel argued that Art. 
III, Sec. 1, of the State Constitution of 1846 had also been 
violated. The legislature was not autho1 .. ized to delegate its 
powers ; but, he asked, '' is it not deleg·a ted when, by statute, 
you gi.ve a city power to legislate in a manner, which, but 
for the statute, it confessedly would not have 1 '' 22 

The defendant city also argued that the purpose for 
which the municipality had been given this corporate power 
of buying· stock in a railroad was neither a political nor a 
municipal purpose and hence the act was in violation of 
Art. IX, ec. 2, of the State Constitution.23 The counsel 

2 1 Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
193. The Constitution of Iowa, Art. I, Sec. 6, provides that all laws of a gen
eral nature shall have a uniform operation. 

193. 

28 Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
194. 

• 
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further held that the State had become indirectly a stock
holder in a corporation by allowing, by statute, a political 
unit of the State to become a stockholdeT·. This, the counsel 
arguecl, was contrary to the Constitution.24 

In the fourth place, the counsel for· the defendant a1·gued 
that the decisions relied upon by the plaintiff were based 
upon other grounds than was the case before the Iowa 
Court. Cases quoted f1~om Tennessee, Kentucky, Pennsyl
vania, Tilinois, and Florida were not applicable because of 
differences in the Constitutions of these States.25 He con
cluded this portion of his argument with the statement : 
'' In many of the decisions, the courts seem to have been 
imbued with the frenzy of the day, and to have lost sight of 
the well-defined distinction between the powers and liabili
ties of m1Jnicipal and private corporations.'' 26 

The fifth argument was that the decision of the Supreme 
Court of Iowa in the State of Iowa v. Wapello County27 

represented the latest settled decision of the State Court. 
The sixth point made was a discussion of the question 
whether the Constitution and laws of a State were to be 
construed by the State courts of other States, 01 .. by the 
State's own courts. 

All of the four major points considered in the decision of 
the Iowa Court in the case of the State of Iowa v. Wapello 
County28 were relied upon by the counsel for the city in 
Gelpcke v. The City of Dubuque.29 The Supreme Court of 

2~ Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
194. 

2tS Gelpcke v. The Oity of Dubuque, 68 United States (1 Wallace) 175, at 
194-197. 

26 Gelpcke v. The City of Dubuque, 68 United tates (1 Wallace ) 175, at 
197. 

21 13 Iowa 388. 

2s JJ3 Iowa 38 . 

20 68 United States (1 Wallace ) 175. 
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Iowa examined the cases which had previot1sly been decided 
in the tate and came to the conclusion tl1at the questions 
presented had never been rlefi1iit ely settlecl p1"ior to this 
case. They thought that this g·ave them a basis for re
versing· thei1-- forme1-- decisio11s regardless of the hardships 
which this mig .. ht bring upon inve to1"s. Cases which had 
arisen in othe1· States were examined. The ou1 .. t decided, 
ho,veve1·, that these cases had not reached'' conclusions that 
are satisfactor·y to tl1e inquiries a.J.ld conscio11sness of the 
public heart. ' ' 30 (This po ition was also held by Associate 
Justice arouel F . 1iller dissenting in the Gelpcke case.) 

The Court then p1"oceeded to a11 exa,mination of the con
stitutional provisions which the county claimed were vio
lated by the enabling act of the leg1.slatu1"e of the tate. 
App1"oximately tl1e same conclusions were reached by the 
Sup1·eme Court of Iowa as were set forth by the counsel for 
the city in the case under consicleration.31 But the upreme 
Court of Iowa p1--obed into the history of the act which was 
supposed to have given Wapello aunty power to issue 
these bonds, and found that the intent of the legislature 
,vas not to give this power of subscribing '' to ariy ivork of 
interrial iniprovem e1it,'' 32 but just to certain ''public'' im
provements. If it was not the intent of the legislature to 
g·ive this powe1·, then, said the Court, it would not inte1"p1·et 
the act as g·iving· this power to the county. The thir--d argu
ment of the Cou1·t 1 .. elied upon by the counsel for the city in 
the case we are considering was the diffe1·ence between 
priWlte and public corporations. It was pointed out that 
the dist1,ibution of the tax must be a just one. 

In drafting the decision in the case of Gelpcke v. Du-
bl1que, rendered in December, 1863, 111·. Justice Noah H. 

so State of Iowa v. Wapello County, 13 Iowa 388, at 394. 

s1 68 Unit ed Stat es (1 Wallace) 175. 

a2 State of I o,va i. Wapello County, 13 I owa 388, a t 397. 

• 
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Swayne stated the problem of the case in a few te1 .. se ,vo1"ds: 
'' The whole ca e resol,Tes itself into a question of tl1e powe1· 
of the city to issue bonds f 01" the purpose stated.'' 33 Tech
nically this point of view is correct, but the larger question 
involved was, as stated by the counsel for Gelpcke, '' a ques
tion as to the numbe1' and relative weight of decisions of the 

upreme ourt of Iowa alone, and in its o,vn constitution 
and statutes; a settlement of the balance on an account 
domestic simply.'' 34 

The upreme Court of the State of Iowa had decided 
that counties and municipalities did not have the po,ver to 
issue the bonds in question. It had given this decision de
SJ>ite its former decisions reg·a1 .. ding· a simi.lar powe1 .. on the 
part of the counties. As has been pointed out, ve1 .. y strong 
reasons for reversing· its forme1 .. decisions were presented 
by the tate Court. The matter \\7 as purely that of inter
pretation of the State statutes and the tate Constitution. 
It was a domestic affair. The argument fo1' the city plainly 
points out that the case was one of local application. To 
this arg.,1ment was added the broad principle of constitu
tional law - the Supreme Court of the United States will 
l1sually follo,v the latest settled adjudications of a State 
S11preme Court in matte1·s relating to the constructio11 of a 
statute of a State. 35 In spite of these arguments, the 
,.nited tates Supreme Court decided that the issue of such 

bonds was leg·al and reversed the decision of the Fede1 .. al 
District Co11rt. Why1 This q11estion was not definitely 
ans,ve1·ed one way or the other by the United States S11-
p1'eme Court. In ref11sing to accept the last judgment of 
the Iowa Court, the Federal Supreme Cou1't did not base 

ss Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
202. 

34 Gelpcke v . The City of Dubuque, 68 United States (1 Wallace) 175, at 
l '79. 

s:; Willoughby's Const itutional Law of the Unit ed States, Vol. II, p. 1028. 
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this refusal upon the ground that the decision was unset
tled. Afte1, quoting f1,om Leffingwell v . Warr en 36 to the 
effect that the Fede1~a1 Court would follow the latest '' set
tled'' adjudication of the State Court, the Court said: 
'' Whether the judgment in question can, l1nder the circ11m
stances, be deemed to come within that categ·o1,y, it is not 
now necessa1,y to determine. '' 37 The District Court was 
reversed on the grounds that the decision of the State Su
preme Court in the State of Iowa v . Wapello County 38 im
pai1,ed contracts which had been entered into prior to the 
decision. Thus the court applied the rule to judicial deci
sions which is usually applicable only to legislative acts.39 

It fu1,ther held: ''However we may reg·ard the late case in 
Iowa as affecting the future, it can have no effect upon the 
past.'' 40 If the cont1·act, when made, was valid by the laws 
of the State as then expounded by the various departments, 
its validity can not be changed by subsequent decisions of 
the courts in which they reverse themselves.41 

We :find no decision given on the point mainly relied upon 
by the counsel for Gelpcke : namely, the 1,.elative merits of 
the variol1s decisions of the Supreme Court of Iowa. The 
earlier and later holding·s of the State Supreme Court are 
not passed upon as an abstract proposition, but they are, in 
effect, definitely decided. A decision of the highest tribunal 
of a sovereign State is put in the same class as an ordinary 

36 67 United States (2 Black) 599. 

37 Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
205. 

ss 13 Iowa 388. 

sa Willoughby's Constitutional Law of the United States, Vol. II, p. 923; 
Tidal Oil Company v. Clanaga.n, 263 United States 444. 

40 Gelpeke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
206. 

41Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
206. 

• 
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statute conflicting with the Federal Constitution. Without 
definitely stating· it in the opinjon, and without using the 

.. usual method of obitet· dicta, the United States Court held 
that it need not follow the latest settled inte1--pretation of a 
State Sup1--eme Court even in matters which r elate to purely 
local affairs. 

Contract rights acquired under a law which had been de
clared constitutional by the State courts will be protected 
by the F ederal cou1--ts from impairment by later decisions 
of the State courts declaring· them unconstitutional, when 
the case is b1,ought into the F ederal courts because of the 
dive1~sity of citizenship of the parties litig·ant. The rule of 
contracts, as stated above, has been followed by the Su
preme Court and may now be regarded as a settled one.42 

In one case, the United States Supreme Court declared: 
'' An unconstitutional act is not a law; it confers no rights; 
it imposes no duties; it affords no protection; it creates no 
office; it is, in legal contemplation, as inoperative as thoug--h 
it had never been passed''.43 This rule, however, was no~ 
followed in the case of Gelpcke v. Dubuque.44 W. W. Wil
lo11ghby is of the opinion that the exception to the gene1""al 
rule made in this case was '' an illogical and ill-considered 
one' '.4

~ 

How did the Supreme Court of the United States decide 
that the oity of Dubuque had the powe1 .. to issue the bonds 
in question when the Supreme Court of Iowa had decided 
othe1"'wise t It relied 11pon the f 01·mer decision of the Su
preme Court of Iowa, saying : ''It cannot be expected that 

42 Havemeyer v. Iowa County, 70 United States (3 Wallace) 294; Butz v. 
Muscatine, 75 United States (8 Wallace) 575; Pleasant Township v. Aetna 
Life Insurance Company, 138 United States 67; F olsom v. Township Ninety
Six, 159 Unitetl States 611; Stanly County v. Coler, 1,90 United States 437. 

43 Norton v. Shelby County, 118 United States 425, at 442. 

44 68 United States (1 Wallace) 175. 

46 Willoughby's Constitutional Law of th,e United States, Vol. I , p. 10. 
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this court ,vill follow e ery such oscillation, from whatever 
cause arising, that may possibly occu1·-. The ea1"'lie1' deci
sions, we think, are sustained by 1·eason and authority. • 
They are in harmony with the adjudications of sixteen 

tates of the Union.'' 46 

On all points involved the court f ollowecl the doctrine of 
stare decisis with the exceptions of comity (Federal and 

tate) and contracts. 47 

Associate Jt1stice amuel F . :11iller, one of the ablest of 
the men who have been appointed to the upreme ot1rt of 
the United States, dissented from the opinion of the major
ity. Justice filler ,vas an Iowa man at the time of hi ap
pointment by Pr·esident Lincoln. 1101·e decisions concerning 
constitutional law were rende1--ed by him, du1--ing· his term of 
office, it is said, than had p1"'eviously been rendered by the 
Court during· the whole peI·iod of its existence. Justice 
Mille1~ was a man of st1--aig·ht and logical thinking capacity. 
His dissenting~ opinion in this case is exceptionally clear 
and logical. 4 8 

In the first place, said Justice Miller, this decision gives 
us '' t,vo courts, sitting~ within the same ju1--isdiction, de
ciding upon the same rig·hts, arising out of the same statute, 
yet al,vays arriving at opposite I'esults, ,,1ith no common 
arbiter of their differences. There is no hope of avoiding 
this, if this court adhe1 .. es to its ruling. Fo1-- the1·e is in this 
co11rt no power, in this class of cases, to issue its writ of 
error to the State court, and thus compel a uniformity of 
coitstruction, becat1se it is not p1--etended that either the 
statute of I owa, or its Constitution, OI' the decision of its 

46 Gelpcke v. The Cit y of Dubuque, 68 Unit ed States (1 Wallace) 175, at 
205, 206. 

47 The court ruled on : points of action; evidence; n1unicipal bonds; munic
ipal po,vers; comity, State and Federal; contracts; statutes; and negotiable 
mstruments. 

4S Gregory's Sa1nuel Freeman Miller, pp. 17, 18. 

• 



GELPCKE v. THE CITY OF DUBUQUE 191 

courts thereon, are in conflict with the onstitution of the 
U11ited States, or any law or treaty made l1nde1' it.' ' 49 

Continuing, the Associate Justice said : 'I apprehend 
that 11one of my breth1'en who concur in the opinjon just de
live1--ed, would g·o so far as to say that the inferior tate 
courts would l1a,ye a I'ig·ht to disregard the decision of their 
O\Vn appellate court, and give judg·ment that the bonds were 
valid. Such a course would be as useless, a it would be 
dest1,.uctive of all judicial subordination.'' 50 

Justice 1filler held, in the seconc1 place, that the Court, in 
the deci ion from which he was dissenting·, had broken with 
a well-established p1·inciple. The interp1--etation of a State 
tatute is as mucl1 a pa1·t of the statute as the text itself. 

The Associate Justice pointed out that there had be n cases 
,,

1he1"e the upreme Cou1--t of the United tates had reversed 
itself by follo,ving the rule of latest settled adjudications of 
the tate Cou1·t in 1--eg·arcl to State statutes.51 

T11e third point brought up by Justice l\Iiller ,vas that the 
Col11--t "\\1 as 11ot callec1 upon to decide w hethe1· there had been 
an inf1·ingement of an obligation of contract b3r the decision 
of the lower cot1rt, but was called upon to decide wl1ether a 
co11tract had ever been macle or not. This, said Miller, had 
been decidecl by the upreme Court of Iowa in seve1--al deci
sions. The upreme ou1·t of the nited States shoulc1 fol
low the tate Court in declaring· the bonds void. As a part
ing· thrust, Justice 1'Iille1· adcled that the U11ited States Su
p1--eme ourt was not called upon to '' retract any decisio11 it 
l1ad ever made'' in upl1olding· the Dist1--j ct Cou1--t i11 accept-

40 Gelpcke v. The City of Dubuque, 68 United States (1 Wallace ) 175, at 
209. 

5o Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
208. 

51 United States -P. Morrison, 29 United States ( 4 Peters) 124; Patton v. 
Easton, 14 United States (1 Wheaton) 476; Powell v. Hannan, 27 United 
States (2 Peters) 241•; Leffingwell v. Warren, 67 United tates (2 Black) 599. 
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ing the inte1--pretation g·iven by the State upreme Court, 
but rather the Court was called upon to uphold a long rec
ognized principle of merican constitutional law. 

Justice Miller then proceeded to an examination of the 
cases relied upon by the Supreme Court as showing an 
oscillating attitude on the part of the up1·eme Court of the 
State of Iowa. Justice filler pointed out the fact that in 
all of the se,1en decisions preceding the State of Iowa v. 
Wapello County52 the State Court felt bound to follow the 
doctrine of stare decisis despite doubts concerning the 
validity of the bonds issued by counties for the purpose of 
aiding in the const1 .. uction of 1 .. ailroads. In bringing this 
fact to the front, Miller was a1'g11ing that the latest decision 
of the Supreme Cou1"t of Iowa, which the Supreme Court of 
the United States was directing· its subordinate courts to 
disreg·ard, was the latest settled adjudication of the prob
lems involved rather than those cases upon which the Su
p1·eme Court 1·elied. 

He concluded his opinion 1,vith his characteristic clear
sightedness and firmness: ''I think I have sustained, by this 
examination of the cases, the assertion made in the com
mencement of this opinion, that the court has, in this case, 
talren a step in advance of anything heretofore decided by 
it on this subject. That advance is in the direction of a 
usu1 .. pation of the right, which belongs to the State cou1--ts, 
to decide as a :finality upon the construction of State consti
tutions and State statutes. This invasion is made in a case 
where there is no pretense that the constitution, as thus 
construed, is any infraction of the laws or Constitution of 
the United States. '' 53 

Associate Justice 1iiller accepted rather completely the 

s2 13 Iowa 388. 

:sa Gelpcke v. The City of Dubuque, 68 United States (1 Wallace) 175, at 
219 and 220. 
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arguments of the counsel for the city of Dubuque and the 
decision of the Supreme Court of Iowa in the State of Iowa 
v. Wapello County.54 He forcibly a1--gued their cause in his 
dissenting opinion. Such a dissenting opinion from the pen 
of a northern judge must have brought joy to the hearts of 
the champions of the ''States' Rights'' school. 
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