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provisions of the act we have just considered. It is of

interest to note, however, that the duties of the Fish Com-
missioner, as outlined by this aet, were confined to the
promotion of fish culture, and did not specifically embrace
the enforcement of the fish protective laws. His duties, as
defined by the act, were ‘“to have general charge and super-
intendence of the state hatching house . . . . to for-
ward the restoration of fish to the rivers and waters of the
state, and to stock the same with fish from said hatching

house, and elsewhere’’.

Later, as pointed out in previous
chapters, the authority of the Warden was specifically ex-
tended to include the enforecing of the protective laws as
well. 24!

The appropriation of the Seventeenth General Assembly
for fish culture, however, was but $6000 and the next bi-
ennial appropriation was only $5000.242 Kven this amount
was not granted by the House without some opposition
upon the part of certain members of the Committee on
Appropriations who submitted a minority report claiming
that ‘‘a vast amount of money’’ had been spent ‘‘without
demonstrating that there has been or ever will be any bene-
The report

;)

ficial results to the people derived therefrom.’
went on to recommend that the property used for the fish
hatehery be disposed of. Fortunately, for the interests of
fish culture, the minority report was rejected.***

Appropriations of $5000 for fish propagation were made
by both the Nineteenth and Twentieth General Assemblies,
the latter, however, granting an additional amount suffi-
cient to pay the annual rental of the fish hatchery at Spirit
Lake, which had been established in June, 1880, by order of

241 Laws of Iowa, 1878, Ch. 80, Sec. 1.

242 Laws of Iowa, 1878, Ch. 80, See. 3, 1880, Ch. 100.

243 Journal r’)}‘- the House of f‘i’r_"’}?'f.‘t#{’hf(LIia"r'-‘i, 1880, p. 428.
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the Governor.?** Thus relatively small appropriations
continued to be made despite the Commissioner’s statement
in 1883 that, ‘*Our appropriations are too small to do a
heavy work that would tell very rapidly in lowa waters’’.?4%

In 1886 the legislature provided for the discontinuance
of the hatchery at Anamosa. As a matter of fact, the dis-
nosal of one of the hatcheries had been recommended by
the Commissioner who was chiefly interested in the enforce-
ment of the fish protective laws and had not the same
measure of enthusiasm for pisciculture, particularly that
involving the imtroduction of foreign varieties, as had his
predecessor. However, by providing for the removal, so
far as practicable, of the Anamosa hatchery to Spirit Lake,
the act looked toward augmenting the remaining publie
hatchery.?4®

In the Twenty-first General Assembly one member of the
Fish and Game Committee of the House favored the pas-
sage of a bill designed to abolish the fish department
entirely, giving as his sole reason the fact that judging
from the sixth biennial report of the Commissioner the
attempt to introduce fish from outside the State into Towa
waters had proved a failure. Mmphasis, so far as pisecicul-
ture was concerned, was subsequently placed chiefly on the
hatching and distribution of fish native to Towa. Despite
the Iull in enthusiasm for fish culture, however, the Twenty-
second and successive Assemblies continued to make appro-
priations for the carrying on of the work.?*?

244 Laws of Iowa, 1882 Ch. 99, 1884, Ch. 144; Biennial Report of the State
Fish Commission of Iowa, 1879-1881, p. 5.

245 Biennial Report of the State Fish Commission of Iowa, 1881-1883, p. 47.

246 Biennial Report of the State Fish Commission of Iowa, 1883-1885, pp. 1-
10, 28, 29; Laws of Iowa, 1886, Ch. 155.

247 Laws of Iowa, 1888, Ch. 134.




S ———————

(S

e T

—

432 ITOWA JOURNAL OF HISTORY AND POLITICS

—

Of an encouraging tenor was the report of a joint com-
mittee of the House and Senate of the Twenty-fifth General
Assembly, appointed for the purpose of visiting the hatch-
ery and reporting concerning their findings. ‘“We are of
the opinion’’, the report read, ‘‘that the appropriation of
the Twenty-fourth General Assembly has been wisely and
economically expended for the objects for which the same
was appropriated.’” The report went on to say, however,

that ‘“while considerable good has no doubt been accom-
plished in the former line [fish propagation and distribu-
tion] and while the same should not be abandoned, yet we
are of the opinion that the protection of fish now in the
waters of the State from wholesale destruetion by means of
unlawful appliances, is at present the chief work of the
Commission’’. The report recommended the purchase by
the State of a fish-car for the more convenient distribution
throughout the State of fish rescued from the land-locked
sloughs and bayous of the Mississippi and Missouri rivers.
The Commissioner had previously made a similar recom-
mendation and this was repeated two years later.**®

The purchase of a fish-car by the State was also urged 1mn
the report of a joint committee of investigation of the
hatchery appointed under authority of a concurrent reso-
lution of the T'wenty-sixth General Assembly, providing for
visiting committees for the various State institutions. The
report spoke favorably of the work being carried on at the
hatchery, adding that an examination of the Commission-
er’s report showed that ‘“people from all parts of the state
have been quite generously supplied with the various kinds
of fish for stocking the various streams.’”” The legislature,
however, failed to act upon these recommendations and a

248 Journal of the House of Representatives, 1894, pp. 244-246; Report of
the State Fish Commission of Iowa, 1892-1893, p. 5, 1894-1895, pp. 3, 4.
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fish-car was finally purchased from the general appropri-
ation made for the culture work.**°

The main achievement of the Twenty-sixth General As-
sembly with respect to fish culture was the enactment of a
law concerning Spirit Lake and the Okoboji Lakes —
Towa’s ““Great Lakes’’. ¢‘Spirit and Okoboji Lakes’’, the
act began, ‘‘are hereby declared to be publie, navigable
waters, and their preservation and improvement [among
other things] . . . . for the culture of fish therein, are
hereby declared to be matters of public concern and 1mpor-
tance.”’” For the accomplishment of this purpose the act
empowered the Fish Commissioner to proceed with the
construction of a dam which would keep the water in the
lakes ‘“‘at ordinary high water mark’’, and to construct a

screen at the top of the dam such as would prevent the
escape of the fish from the lakes. The act also authorized
the Commissioner to make whatever use of the lakes as
would encourage the propagation of the fish in them with a
view to the promotion of the work of the hatchery, the chief
object of which was to supply the public waters of the State
with fish.25°

The T'wenty-sixth General Assembly did not, however, as
the Commissioner had hoped, appropriate a larger amount
for pisciculture than the $6000 voted by the preceding Gen-
eral Assembly, although the Commissioner had pointed out

that Towa’s appropriation for fish culture compared un-
favorably with that of the neighboring States of Missouri,
Illinois, Minnesota, and Wisconsin, in which States the
biennial appropriations ranged from $16,000 to $40,000.2%1

249 Journal of the House of Renresentatives, 1896, pp. 226, 229: Biennwal
! y y Pl

] ]

Report of the State Fish Commission of Iowa, 1896-1897, p. 8.
250 Laws ()f ](}uraj 1896, Ch. 120.

251 Laws of Towa, 1894, Ch. 153, 1896, Ch. 148; Biennial Report of the
State Fish Commission of Iowa, 1894-1895, p. 6.
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At the next session of the legislature, however, the appro-
priation was increased to $8000 exclusive of $1000 for the
payment of deputies and the protection of game. Two
years later the amount set aside by the legislature for the
propagation, gathering, and distribution of fish was $13,000.
The Twenty-ninth General Assembly, however, probably
inadvertently, failed to make any appropriation for fish
propagation whatever, with the result that it was necessary
to abandon temporarily the Mississippi River fish rescue
work, to be briefly deseribed at the close of this echapter.252
From then on, however, up to and including 1909, appropri-
ations of varying amounts for fish culture were made, the
legislature after 1909 assuming that the license fees paid by
hunters and boundary river commercial fishermen would
furnish a sufficient amount for the carrying on of fish prop-
agation and distribution.2%3

At 1ts extra session for the purpose of revising and codi-
fying the laws, the Twenty-sixth General Assembly tech-
nically inereased the powers of the Warden with respect to
pisciculture by providing that he should have ‘“‘charge and
management of the state fish hatcheries’’ in general.?54

GAME

The office of Fish and Game Warden was created by the
Twenty-sixth General Assembly in extra session. But al-
though the act, by specifically providing that the Warden
was to have ‘‘charge and management of the state fish
hatcheries’’, emphasized pisciculture, not a word was said
concerning game propagation. Aecting under his general

262 Laws of Iowa, 1898 Ch. 134, 1900, Ch. 151; Bienntal Report of the
State I''sh and Game Warden of Iowa, 1902-1903, p. 5.

258 Laws of Iowa, 1904, Ch. 153, 1906, Ch. 178, 1907, Ch. 210, 1909, Chs.
154, Sec. 12, 155, Sec. 3.

254 C'ode of 1897, Seec. 2539.
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powers, however, the Warden in 1913 established a State
Game Farm which two years later was moved to 1ts present
location just outside Des Moines.

An act providing for private game bird preserves was
enacted by the Thirty-sixth General Assembly. This aect
permitted the raising of game birds for sale either as food
or for purposes of breeding or stocking, provided that the
farm on which they were raised was wholly enclosed.
Chiefly for purposes of regulation, each private game pre-
serve so established was to be licensed, the annual fee being
two dollars.?5®

In 1917 a most comprehensive act was enacted conferring
upon the Fish and Game Warden the power ‘‘by and with
the written consent of the executive council’’ to establish
public parks. These parks were to be established ‘‘upon
the shores of lakes, streams, or other waters of the state, or
at any other places which have by reason of their location
become historic or which are of scientific interest, or by
reason of their natural scenie beauty or location become
adapted therefor’’. The act vested the Executive Council
with the power to purchase or condemn land for the parks
themselves and also for roads whereby access might be
gained from the higchways into the parks.

To promote the purpose of the act, provision was made
for donations of private lands, the erection of dams across
streams or at the outlets of lakes, and the regulating of the
general public use of the parks. Control over these mat-
ters was vested either in the Warden or the Executive
Couneil, or in both.

The act further provided for appointment by the Kxecu-
tive Council of three persons who, with the Curator of the
Historical Department, were to constitute a Board of Con-

255 Laws of Iowa, 1915, Ch. 293.
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servation. The duties of this board were to ‘‘investigate |

places in Iowa, valuable as objects of natural history,

forest reserves, as archaeology and geology, and investi-
gate the means of promoting forestry and maintaining and |
| preserving animal and bird life in this state and furnish
| such information to the executive council for the conserva-
tion of the natural resources of the state, from time to time,

- SR—

m ——
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and said recommendations shall be printed in such numbers
as the counecil shall authorize, and shall be furnished each
member of the succeeding general assembly.”’ The duties
of this board were purely advisory.

Finally the act carried an outright appropriation of fifty
thousand dollars from the fish and game protection fund,
and provision was made for a like appropriation annually
thereafter, provided that such a sum did not execeed one-
half of the total annual receipts of the fund.258

T'wo years later, however, the act concerning public parks
was so amended as to transfer to the Board of Conservation
the powers conferred by the original act upon the Fish and
Game Warden. The amendatory act repealed the clause
appropriating fifty thousand dollars annually from the fish
and game protection fund for the establishment and main-
tenance of the parks, but provided that, in addition to an
annual appropriation of one hundred thousand dollars
from the State treasury, there was to be appropriated ‘‘out
of the fish and game protection fund any portion thereof
which 1s 1n the judgment of the executive council unneces-
sary for the support and maintenance of the fish and game
department’’. Thus the funds of the fish and game depart-
ment might be drawn upon for the support of the State
parks, over which the department was given no control.**"

256 Laws of Iowa, 1917, Ch. 236.

257 Laws of Iowa, 1919, Ch. 368.
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The powers of the Board of Conservation were further
increased by an act of the Thirty-ninth General Assembly,
the provisions of which among other things authorized the
Board to ‘“‘take control and management of all meandered
streams and lakes belonging to the state for park purposes,
the jurisdiction over which has not otherwise been con-
ferred by law.’’ 258

By action of the Fortieth General Assembly the member-
ship of the Board of Conservation was increased to five
members, the Curator of the Historical Department no
longer being ex officio a member. In certain minor partic-
ulars the powers of the Board were increased. In like
manner the Fortieth General Assembly in extra session
amplified in certain details the powers of the Board of
Conservation.???

By an act of the Forty-first General Assembly the Fish
and Game Warden was authorized to establish game pre-
serves on any land set apart as a park by the Board of
Conservation or on any other land of the State suitable for
such a purpose. Shooting and trapping on the land so set
apart is forbidden, but the Warden is authorized to pro-
vide for the killing or trapping of predatory animals and
birds thereon. Due notice of the establishment of such
refuges is to be given by the Warden through publication
and by the posting of notices near the areas affected.*®”

Another very important law of the Forty-first General
Assembly pledges the cooperation of Towa in the establish-
ment of the ‘“‘Upper Mississippi River Wild Life and Fish
Refuge?”’, in accordance with an act of Congress approved
on June 7, 1924. The object of the congressional act 1s to

258 Laws of Iowa, 1921, Ch. 135, Sec. 3.

259 Laws of Iowa, 1923, Ch. 33; Code of 1924, Sees, 1803-1811,

260 Laws of Iowa, 1925, Ch. 32.
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| set apart, under Federal supervision, some 345,000 acres of wer!
| | land on either side of the Mississippi River which, in con-
: g . " : : : : |

i | junction with the river itself, will serve as a haven for the
|

|

wild ereatures of field and stream. The enabling act passed |
| by the General Assembly of Towa grants to the Federal
| government all publie lands of Towa which are ‘“‘subject to
'ﬂ overflow and not used for agricultural purposes or sal-
| vaging stations’’ so long as the United States uses the land

as a refuge for wild-life. For the same purpose the acqui-

R

“I sition by the Federal government of private lands in Towa’s
jurisdiction is also granted, provided the acquisition “‘be
ﬂ first approved by the state board of conservation, by the
| state game warden of this state, and the executive couneil”’
J and provided also that ‘“‘the states of Illinois, Wisconsin,
and Minnesota grant a like consent.”” All these States, by
E the passage of enabling acts similar to Towa’s, have given
this consent.261

E It may not be out of place, in bringing this chapter to a
close, to reiterate what was said in the beginning: the ex- o 1.
i tent to which the propagation of fish and game is promoted
by the Warden -and his subordinates is not substantially |
indicated by the scope of the legislation in this particular B
field. Particularly is this true at the present time when so
much attention is being given by the department to the
propagation and preservation of both fish and game by
positive methods.

As an 1llustration of this there may be cited the fish
rescue work which is being carried on in the vieinity of
F Lansing and Sabula on the Mississippi River. Like all 0 th

i rivers the Mississippi is highest in the spring of the year, ~dle o
} spreading over vast areas outside its bed. As the water

P
-

261 Laws of Iowa, 1925, Ch. 1; an article entitled 4 Sportsman’s Paradise g
— The Upper Mississippi Wild Life and Fish Refuge in Outdoor America,
August, 1925, pp. 34, 35.
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lowers in the late spring, lakes are formed throughout this
area, and as the warm weather approaches the steadily
subsiding river tends to cut off the water supply from these
lakes. As a result their waters become stagnant, dry up,
or freeze in winter, and the fish in them, in large measure,
perish. Through the work of the Fish and Game Warden
and his subordinates many of these fish are rescued, the
majority of them being returned to the main channel of the
river, but a goodly number are sent to numerous rivers and
lakes of inland Towa, there to propagate their kind. Steel
tanks are used for the detention of the reseued fish, and
their distribution is effected chiefly through the use of a
specially construeted railroad car.*®*

Yet there is scarcely a word in any of the permanent fish
legislation of Towa concerning this work — of enormous
potential importance in the maintenance in lowa’s waters
of a reasonable abundance of its fish. Nor is it necessary
or expedient, as pointed out in the beginning of this chap-
ter, that there be legislation directly concerning it. The
amount of legislation in the realm of fish and game propa-
gation is no criterion of the extent to which this particular
phase of our subject has received attention in the admin-
istration of the general laws pertaining to it.

V1
CONCLUSION

In the moldine of the fish and game legislation of the
State of Towa three factors have been instrumental. The
first of these has been the advice of the Fish and Game
Warden. Again and again throughout the course of this
review it has been pointed out that a law was enacted ‘‘In

262 Biennial Report of the Fish and Game Warden of Iowa, 1922-1924, p. 9.
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accordance with the recommendation of the Warden’’. In
some cases but a single advocacy of a desired change in the
fish and game laws has been necessary to effect that change.
In others

a notable instance of which was the resident
hunters’ licensing system

a campaign of education has

been necessary during which the same recommendations
were made by the Warden over and over again. But ap-
parently no legislation for which the Warden has fought
consistently, patiently, and untiringly has failed of ulti-
mate enactment.

This 1s as it should have been. The regulation of the
activities of the people with respect to fish and game is a
technical problem, for the proper solution of which the ad-
vice and counsel of the one to whom has been intrusted the
administering of the wild-life laws is essential. Statute
books, Federal and State, are replete with laws which can
not and, in numerous cases, should mnot be enforced.
This condition has been due, in part, to a legislative policy
which has not taken sufficient account of the opinions of the
law’s administrators. To-day, more than formerly, the
immportance of the legislative function of governmental ad-
ministrative officers is recognized, and it may properly be
expected that the General Assembly will be even more
prone than previously to act upon the recommendations of
the F'ish and Game Warden concerning fish and game legis-
lation.

A second factor in the molding of the fish and game legis-
lation of Iowa has been the influence exerted by the con-
stituents of the legislators. Whenever the people, through
petitions, have strongly urged the enactment of a certain
act, that law has almost invariably been passed. Indeed
instances have been cited of individual legislators or of
committees who have frankly declared that their action

s ————— - -
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with respect to a particular bill was prompted by the de-
sires of their constituents. That such is the case should be
encouraging to the every-day citizen who i1s 1mechined to
underestimate his potential powers in framing indirectly
the legislation under which he is governed. If the petition
is an effective agency in bringing about desired legislation
in the sphere of fish and game, there would appear to be no
reason why it should not be equally effective in securing
needed legislation in other fields of legislative aetivity.

The third of the factors responsible for the framing of
the fish and game legislation of Iowa may be said to have
been the discretion exercised by the legislature, independ-
ent of the pressure brought to bear upon their membership
through the two influences which have just been considered.
In the enactment of legislation there are invariably con-
flicting points of view with respect to the poliecy to be fol-
lowed. Nor has the sphere of fish and game been an excep-
tion. At one extreme have been those who, inferested only
in the slanghter of ITowa’s wild-life, have desired a legis-
lative policy of laissez-faire —of ‘‘hands off’’. There
have been people, on the other hand, who, unable or unwill-
ing to appreciate the point of view of the sportsman, have
urged the most drastic legislation for the protection of
lTowa’s wild-life, particularly game.

It is to the ecredit of the legislature that, in general, a
course midwayv between these two extremes has been fol-
lowed. The legislature has realized that conservation and
provision for a limited taking of fish and game are not
necessarily incompatible. For fishing and hunting have
ever been regarded as healthful and legitimate recreations,
and fish and game as wholesome and appetizing food. Yet
obviously only through a policy of reasonable conservation
will there continue to be fish and game to furnish sport for
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the fisher and hunter and food for the family larder. Nor
are these the most important reasons why the fish and game
of the State should be conserved. Indeed, no group is more
alive to the necessity for the reasonable regulation of fish-
ing and hunting than are the sportsmen of to-day. The
Isaac Walton League, nominally an association of fishers
and hunters but virtually an organization of conservation-
1sts, 1s a case iIn point.

There 18, indeed, one circumstance which renders a legis-
lative policy of reasonable conservation difficult with re-
spect to fish and game. This is the lack of uniformity in
the distribution throughout the State of the various kinds
of wild-life. Thus a law regulating the fishing or hunting
of a certain variety of fish or came may be too striet with
respect to those parts of the State where the particular
variety 1s abundant, and not sufficiently rigid in those seec-
tions where it is searce. Under such conditions, it is diffi-
cult to secure respect for the law since the people of each
section will judge the legislation solely on the grounds of
1ts expediency so far as that particular locality is con-
cerned. The way out of this diffieulty was indicated by the
legislature 1tself in the law relative to the ring-neck pheas-
ant enacted at the most recent session of the General As-
sembly. This aet, it will be recalled, vests discretionary
power in the Warden by giving him the right, under certain
conditions, to grant or withhold protection with respect to
the ring-neck pheasant. It may appear that a general ex-
tension of such diseretionary power will be needful for the
reasonable conservation of the fish and game in the various
sections of the relatively large State of lowa.

And while we may expect further limitations upon the
activities of the sportsman as time goes on, it is probable
that the legislature will harbor no delusion that the striet-
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est protective laws will preserve intact Iowa’s wild-life.
“You may blame the hunter all you will”’, said a speaker
before the State Conservation Association m 1924, ‘“‘and
you may pass all the game laws you can write, but you will
not have as much game in lowa next year as you have
this.’’2% An observation somewhat similar might be made
concerning fish. Why is this? It is simply due to the in-
evitable transformation of what Stewart Edward White
would call ‘“the silent places’ of lowa into habitable re-
eions. The history of all mankind has been marked by an
ever constant adaptation to human needs of the resources
of nature. We call it ““‘progress’’, but unfortunately the
maintenance of the status quo of the ereatures of field and
stream has never been compatible with this progress.

And so in Towa the timber has been cut, the swamps have
been drained, the streams have been straightened — all 1n
order that more corn may grow and more hogs may thrive.
Is this justifiable? Certainly, when the benefits resulting
from such transformation are in keeping with the price that
has been paid, but not so when the nesting places of our
birds are destroyed, the haunts of our fish drained, the
retreats of our wild animals obliterated — only to provide
a little more farm land of a quality which will not, in the
long run, yield returns commensurate with the cost.

The reader may ask what has all this to do with fish and
game legislation in Towa? Simply this: so far as feasible
the effects of the plow, the axe, and the drain file must be
counteracted by the establishment of fish preserves and
game sanctuaries. HExercising its power of eminent do-
main, the State must reclaim those few remaining wild

263 From an address by Arthur Goshorn on March 7, 1924, before the lowa
State Conservation Association, as printed in the Wainterset News for March
13, 1924,
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areas which, if left in private hands, might in the name of
civilization be ruined as refuges for game and as habitats
for fish. And there will be also in order stricter regula-
tions governing the reclamation of private property.

The State of Iowa 1s justly proud of its position agri-
culturally : 1t 1s said on good authority that Iowa in the near
future will double her production of live-stock.2®* But
growth and expansion in this direction, if a proper poliey
1s followed, need not be accompanied by the virtual dis-
appearance of the State’s wild-life. And the formulation
of this policy rests in the hands of the legislators of Iowa.

HeENRY ArNoLD BENNETT
THE STATE HISTORICAL SOCIETY

lowa City ITowA

264 See the address referred to in the preceding reference.
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