
FISH AND GAME LEGISLATION IN IOWA 

I 

INTRODUCTION 

In the Territorial and early tatehood days of Iowa fish 
were caught and game was hl1nted not alone for the sake of 
the sport, but largely to provide food. The idea of pro
tecting or fostering the wild-life of Iowa was far removed 
from the minds of the Iowa legislators. Indeed game and 
:fish were so abundant that the suggestion of legislative 
regulation of hunting and fishing would doubtless have 
been looked upon as purely visionary. An early settler in 
Iowa Territory wrote as follows : 

Our rivers and creeks abound with excellent fish, among which 
are speckled trout, white perch, black and rock bass, pike, cat
fish, shad, red horse-sucker , white-sucke1~, eels, sturgeon, shovel
nose sturgeon, and n11merous other varieties . . . . 

The wild turkey . . . . may frequently be seen in all parts: 
Turkey River derives its name from the n11merous congregation of 
these ''gobblers'' upon its borders. 

The prairie hen abound in great n11m bers . . . . I have 
often purchased them in the Burlington market for 25 cents per 
dozen; the meat is tender, and its flavo1 .. delicious . . . . 

Partridges . . . . abound throughout t he territory . . . . 
The woodcock is frequently met with . . . . 
Geese, ducks, swans, loon, pelican, plover, snipes, &c., are among 

the aquatic birds that visit our rivers, lakes, and sluices . . . . 
Foxes, racoons, oposs11ms, gophers, porcupines, and squirrels of 

various kinds, are also n11m erous . . . . The muskrat is 
found in every part of the territory, and common rabbits abound 
• 

in every thicket and roadside . . . . Deer are also quite 
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n11merous, and are valuable, particularly to that class of our popu
lation which have been raised to frontier life; the flesh affording 
them food, and the skins clothing. No sight can be more capti
vating to the traveller, than to witness a flock of deer gracefully 
bounding over the prairies with the :fleetness of the wind.1 

With such conditions, any legislative policy other than 
one of ''laissez-faire'' so far as the wild-life of early Iowa 
was concerned would have met with disapproval. It must 
have been evident, to be sure, even in those early days, that 
with the increase of the population and its accompanying 
transformation of the haunts of wild-life into habitable 
regi.ons, :fish and game would not always be as abundant as 
in pioneer days. But mankind has never been particularly 
far-sighted; in the :field of law-making it is perhaps not 
inaccu1'ate to say that the guiding principle has uncon
sciously been, '' Sufficient unto the day is the legi.slation 

thereof''. 
As late as 1858, in fact, the Senate of the Seventh Gen-

e1 .. al Assembly s11mmarily tabled a bill which apparently 
ajmed to provide for a careful study of the bird and ani
mal life of Iowa, pe1--haps with a view to making such a 
study the basis for the determination of a legislative pro
gra.m looking toward the perpetuation of the wild-life of 
Iowa.2 Later in the session the measure was called up by 
one of the Senators, apparently in a facetious mood, and 
not a little sport was had with the bill. The Senators be
gan by offering amendments increasing the original appro
priation the bill carried to an outlandish :figure. Then one 
member moved to amend by adding the following: ''The 
person authorized to carry out the provisions of this act 
be required to catch the Giasticutus, the sand hill Crane, 

1 Newhall's Sketches of Iowa, pp. 29, 32, 33. 

2 Journal of the Senate, 1858, pp. 170, 247. 
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tlie Katy Did, a·rid the large Mosquito.'' This motion pre
vailed3 and thus the bill was buried a.mid an atmosphere 
of levity. 

Indeed legi.slation providing for the destruction of wild
life almost antedates that concerned with its protection. 
For the early la,v-makers seemed to be far more concerned 
over the current problem of protecting the sheep from the 
l"avages of the wolves than over the visionary idea of in
suring later generations of Iowans fish and game m 
reasonable abundance. And the agitation for bounties on 
wolves begun in the Fourth General Assembly continued 
until a bounty act was finally passed by the Seventh Gen
eral Assembly.4 

But the opposition the bounty bills encountered is evi
dence that the destructiveness of the wolf was not taken 
too se1 .. iously by some of the ea.rlier leg·islators. This was 
due in some measur e, perhaps, to the suspicion that the 
motive behind the bills was to some extent prompted by 
a desire to p1"ovide the hunter with pin-money. And the 
following amendment to a bill for the destruction of wolves 
offered in the Iowa Senate in 1856 by one of the bounty
law skeptics doubtless provided not a little merriment to the 
law-makers : 

That any wolf or other voracious beast which shall feloniously, 
maliciously and unlawfully, attack with intent to kill, or do great 
bodily injury to any sheep, ass, or other domestic. animal shall on 
being duly convicted thereof, be declared an enemy to our Repub
lican institutions, and an outlaw, and it shall be lawful for the per
son aggrieved by such attack, to pursue and kill such beast wher
eve1~ it shall be found, and if such beast 1Jnl awfully resist, the in
jured party may notify the Governor, who shall thereupon call out 
the militia of the State to resist said voracious beast, and if the 

3 J ournal of the Senate, 1858, pp. 606, 607. 

4 Laws of I owa, 1858, Ch. 62. 
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militia of the State should be overcome in such battle, then the 
Governor is authorized to make a I·equisition upon the President 
of the United States, for troop .5 

It is, howe·v·e1", to the credit of Iowa that at a compara
tively early date in the history of the State the legislature 
turned its attention to the prese1--vation of Iowa's wild-life. 
The :first Iowa law conce1·ning· g·ame was enacted in 1857, 
and the :first with r espect to fish in 1862.6 Since that time 
fish and game legislation has in gener·al followed two main 
lines of development. The first of these involves those laws 
which p1~ov-ri.de for· the protection of fish and g·ame by ]jmit
ing hunting· and fishing. The second comprises that legis
lation which seeks to increase the natural supply of :fish and 
game by making provision for artificial propagation and 
related expedients. The first is neg·ative, the second posi
tive; both are needful in any comprehensive wild-life legis
lative progTam. In the org·anization of this thesis the two
fold aspect of the legislation to be conside1·ecl has been kept 

in mind. 
An historical record of the fish and g·ame laws of Iowa is 

a good example of what may be called evolutionary legisla
tion. The fi1·st laws were passed when but little of the wild
life of Iowa seemed to 1 .. equire governmental p1·otection, 
when there we1·e stancling· fish and game committees in 
neither the House nor the Senate and when there was no 
fish or game administrative org·anization of any sort. From 
these sjmple beg·innings the legislation has expanded to a 
point where, in the Code of 1924, the laws concerning· fish 
and g·ame comprise ninety-one sections and eleven pages. 
To portray to the best advantage this evolutionary char
acter of the legislation, it has seemed wise to follow the 

• 15 Journal of the S e11.ate, 1856, p. 123. 

6 Laws of Iowa, 1856-1857, Ch. 164, 1862, Cb. 4 . 
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chronological plan of recording legislative acts and admin
istrative procedure. 

Finally it is hoped that this thesis, in addition to what
ever historical interest it may have, will, by indicating the 
trend of fish and game legislation in the past, sug·gest to 
some degTee the course which should be tak n by the wild
life laws of the ft1ture. 

II 

THE EVOLUTIO OF THE FI H A1TD GA1IE DEPARTJ\!IE T 

This chapte1-- might have been headed '' Tl1e Organization 
of the Fish and Game Department'', but such a title would 
not have been sufficiently comprehensive. Fo1~ the object 
of this chapter is not only to explain the development of the 
department itself, but, by going· back many years before 
there was even a suggestion of a fish and game department, 
to relate the steps in the acquirement of a legislative atti
tude with r espect to the problem of the perpetuation of 
Iowa's wild-life which were to lead :finally to the establish
ment of an adminstrative department. 

Prior to the Twelfth General Assembly there was no fish 
or game committee, special or standing, in either the House 
of Representatives or the Senate. Bills relating to fish or 
game in either house had, in g·eneral, been ref erred to the 
Committee on AgTiculture, with the exception of those in
volving· the expenditure of public funds, which had been 
referred to the Committee on Appropriations. 

Reference of fish and game bills to the agricultural com
mittees, however, was sca1--cely a logical procedure. It 
could be justified, to be sure, on the grounds that the bills 
pertaining to fish and game introdl1ced in those early days 
were few in n1Jmber, and that a goodly portion of the bills 
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which did refer to wild life a.imed, as noted in the preceding 
chapter, at the destruction of wolves because of their menace 
to the farmer. B11t with the increase in the n11mber of wild
life bills introduced, and the shift in emphasis from wolf de
struction to wild animal conservation, the need for a more 
specialized consideration of bills pertaining to fish and 
g·ame became evident. 

The House was the first to I"ecognize this need. On Jan
uary 25, 1868, during the session of the Twelfth General 
Assembly, a Special Committee on Game was appointed by 
the chair; and in the following General Assembly a Special 
Committee on Fish was appointed in the same manner.7 

But if the House had taken the lead in the matter of 
special committees on fish and g·ame, the Senate was the 
:first to appoint standing committees on these subjects. I11 

the Fifteenth General Assembly a 1~esolution was offered in 
the Senate to the effect that a Committee on Fish and Game 
be added to the Senate standing committees, and on Jan
uary 28, 187 4, its members were announced. Just one day 
later, however, the House followed suit in providing· for a 
standing Fish and Game Committee.8 

A law, providing for a State Board of Fish Commission
ers, enacted by the Fifteenth Gene1·al Assembly, marked the 
beginning· of the fish and g·ame department itself. A bill 
int1~oduced in the House by Representative Jacob W. Dixon, 
aside from its provisio11s relative to organization, comp1·ised 
various protection and propag·ation clauses which will be 
considered in subsequent chapte1~s. The newly appointed 
Fish and Game Committee, to which the bill was ref erred, 
r eported the bill f avo1~ably, and it was passed by a large 

1 Jo1.1,rn al of the House of Representatives, 1868, p. 118, 1870, p. 294. 

s Journal of tlie Se1iate, 1874, pp. 10, 35--37; Journal of the H 01.tse of Rep re· 
sentatives, 187 4, pp. 91, 106. 
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majority. In the Senate, despite the fact that the bill was 
compelled to run the g·auntlet of the Sifting Committee, it 
tril1rophed by a vote of 39 to 7. 9 

The act pro,,,ided for the appointment by the Governor 
for a term of t,vo years of '' three competent persons who 
shall be known as the State Fish Commissioners''. The 
duties of the Commissioners were declared to be two-fold 
- fish protection and fish propag·ation. That the diminu
tion of the supply of fish in Iowa waters was already re
g·arded as a matter of concern is evidenced by the declara
tion in the act that it shall be the duty of the Commissione1·s 
'' to forward the r estoration of :fish to the rivers and 
waters of this state, and to stock the same with fish as 
they may be supplied with means for that purpose by the 
United States fish commissioners and by societies and 
individuals interested in the propag·ation of fish in the 
waters of the state.'' The salary of each Commissioner-
was fixed by the act at $200 per year.10 

But the Fish Commission was destined to be of short 
du1--ation. The \Tery next Assembly - the Sixteenth -
passed an act decla1--ing· that in place of the '' three com
petent pe1--sons '' provided for by the act just discussed 
there should be but one '' competent person''. The salary 
of the Commissioner was :fixed at $1200 annually.11 

An examination of the first r eport of the State Fish Com
missioners (1'equired by the act authorizing their appoint
ment), reveals the reason for the change f1--om the boa1--d 
of three to the single commissioner plan. It appears that 
the board had org·a.ni.zed by electing· one of their n11m ber 

9 JQ1J,rnal of t Jie House of Representatives, 1874, pp. 239, 456, 489, 490; 
J ou,rnal of t 7ie Senate, 187 4, pp. 345, 352, 415. 

10 Laws of I owa, 1874 (Public) , Ch. 50. 

11 Laws of I owa, 1876, Ch. 70, Sec. 12. 
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president, another treasurer, and a third secretary and 
superintendent.12 The superintendent had been author
ized to '' attend to the practical work of the commission''; 
and an examination of the first report reveals unmistakably 
that he had done so. Indeed it is apparent from the report 
that the accomplishments of the Commission were essen
tially the work of the secretary and superintendent, the 
two other members having· served in an almost purely ad
visory capacity. The legislature simply g·ave legal sanction 
to a situation which already vi1--tually existed. 

Legislation of the ixteenth and eventeenth General 
Assemblies, as will be pointed out in subsequent chapte1~s, 
added materially to the responsibilities of the Commis
sioner. Doubtless partly on this account and also because 
of the growth of popular interest in fish culture, the Eight
eenth General Assembly made pr~ovision for an Assistant 
Fish Commissioner. Like his superior, the assistant was to 
be appointed by the Governor for a two-year term. Al• 
thoug·h his work was to be under the g·eneral direction and 
supervision of the Commissioner, the assistant was to re
side in Dickinson County and was to maintain a fish hatch
ing house at '' some suitable place'' in that county, pres11m
ably, of course, within easy access of Spirit Lake. The mod
est salary of $600 was to be paid only '' after it is made to 
appear to said [Executive] cotmcil that the work of hatch
ing and rearing fish is being successfully carried on at said 
establishment''. In addition to his specific and p1~imary 
duty of fish culture, the Assistant Commissioner was re
quired to enforce the fish laws, and, in general, to super
vise the :fish interests in that part of the State to which he 
was assigned by the law.13 That the p1~ovision for an 

12 Biennial Report of the State Fish, Commissioners of Iowa, 1874-1875, p. 10. 

1a Laws of Iowa, 1880, Ch. 156. 
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.l\.ssistant Commjssioner had the approval of the people -
particularly those of northern Iowa - is evidenced from the 
petitions which were sent to the House requesting such 
action by the Eig~hteenth Gene1~a1 Assembly.14 

But the department was 11ot without it opponents. 
During the Twentieth General Assembly t,vo bills looking 
to,va1·d the abolition of the Fish ommission (as the depart
ment ,vas still officiall}" designated) v?e1·e introcluced in tl1e 
House. One of these bills, althoug~h the ommittee on Fish 
and Game recommended that it be indefinitely postponed, 
was actually approved bJ~ two of the five members of the 
committee, a minority report favoring the pas age of the bill 
being presented by them. The other bill, co,,.e1·ing the same 
subject as the fi1--st, was indefinitely postponed.15 In the 
Senate no such ,riolent opposition to the department appears 
to have developed. 

In the House, howeve1~, opposition r eappeared in the 
course of the Twent -first General Assembly, when another 
attempt was made to abolish the department. The Fish ancl 
Game Committee r ecommended that this bill, like the one 
in the previous Assembly, be indefinitely postponed, one 
member of the committee dissenting. The reason gi,ren for 
his position doubtless expresses the g~eneral attitude of 
those who questioned the value of the department. He 
said: '' I understand from the repo1~t of the present Fish 
Commissioner that the stocking of the creeks and rivers 
with fish from which the people was to r eap benefits s11ffi
cient to pay them for the money expended has p1 .. o,red a 
total failure, and ,vith nearly forty thol1sand dolla1~s ex
pended with ten yea1's experience oug"ht to be sufficient to 
satisfy the most credulous that the fish commission is a 

14 J ournal of the H ()IU.se of Representatives, 1880, pp. 13, 28, 128 . 

15 Journal of the House of Representatives, 1884, pp. 64, 123, 212, 213. 
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failure · for this reason I recommend that the bill do 
pass.'' 16 

That the legislature did not act llpon his recommendation 
may be put dowr1 as due to several considerations. The 
report referred to had been submitted by a Commissioner 
who was unalterably opposed to the introduction of new 
varieties of £.sh into Iowa waters and his report rather 
scathing"ly criticized the former Commissioner for his ef
forts to plant in Iowa 1~ivers and lakes fish previously un
known to them. And it must be said that this criticism was 
not entirely unfounded. But the report in question did not 
condemn the artificial propag·ation of the fish native to 
Iowa, which the former Commissioner had ardently pro
moted. Indeed, it emphasized the need for such work. The 
minority report on the bill to abolish the department also 
failed to take into consideration the second primary func
tion of the Fish Commissioner - that of fish protection. 
To have abolished the department at that time would not 
only have brought a.n end to the culture, so auspiciously 
begun, of the native :fish of Iowa, but would also have done 
away with the agency to which the enforcement of the :fish 
laws was specifically entrusted, at a time when the people 
of the State were clamoring for such enforcement.17 

The Twenty-first General Assembly, however, though not 
abolishing the department itself, did br ing to an end the 
office of Assistant Fish Commissioner. The initiative in 
this matter was taken by the Senate where two bills with 
this object in view we1"'e introduced, one of which was en
dorsed by the Fish and Game Committee.18 The bill whicl1 

16 Journal of tlie H 011.se of Representatives, 1886, pp. 142, 427. 

11 Biennial R eport of tlie State Fish Commission of Iowa, 1883-1885, pp. 5-
15, 26, 27. 

1s Journal of the Senate, 1886, pp. 319, 370, 530, 531. 
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:finally became a law, however, was a substitute for one of 
the original bills, and was put forward by the Senate Com
mittee on Appropriations. In addition to declaring the 
office of Assistant Fish Commissioner abolished, the act 
provided for the location of the tate fish hatching· house 
at Spirit Lake, rather than at Anamosa as formerly, and 
for the sale of the hatchery property in Jones County, 
except such part of it as could be readily transferred to 
Spirit Lake. Thus, although the office of .Assistant Fish 
Commissioner was abolished by the act, the center of activi
ties of the Commissione1"' was transfe1"'red to the place which 
had up to this time been the headquarters of the assistant.19 

The ''war on the fish department'' was continued during 
the Twenty-third General Assembly when both in the House 
and in the Senate bills were introduced providing fo1"' the 
abolition of the Commission. All of these were reported 
with the recommendation of indefinite postponement,20 

and there were no minority reports favoring the bills, as 
the1·e had been with respect to the similar bills of the 
T,ventieth and Twenty-first General Assemblies. 

No change in the org·anization with respect to fish and 
game matters was made until 1897 when the Twenty-sixth 
General .Assembly, in extra. session f 01" the purpose of 
amending" and codifying the laws, chang·ed the Fish Com
missioner's title to that of Fish and Game Warden and 
increased his term from two to three years. This change 
had been urged by Commissioner T. J. Griggs who wr·ote 
that he had received '' two hundred or more letters from 
all parts of the State'' requesting him '' to come 
immediately and enforce the game law, as the ma.nner in 

19 Laws of Iowa, 1886, Ch. 155. 

20 Journal of the House of Representatives, 1890, pp. 145, 356; Journal of 
the Senate, 1890, pp. 93, 513. 

• 
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which game was being slaughtered out of season was a 
disgrace to the State.'' 21 

The same act gave legal authorization to the appoint
ment of deputies by the Warden, a power which had already 
been exercised extralegally. They were to '' serve without 
expense to the state'' and were ''to report to the warden 
all violations of the fish and g·ame laws and aid him in the 
enforcement thereof. '' 22 

This provision for deputy wardens, however, was de
ficient in two respects. It failed to endow the deputies with 
the power necessary for them to be truly effective law 
enfo1~cement agents; indeed their powers were no greater 
than those of the ordinary citizen. In the second place, 
the act did not provide for their regular payment. Their 
only possible compensation was a part of the costs which 
every person prosecuted and convicted for violation of the 
:fish and game laws was expected to pay in addition to his 
:fine. But even such payment was uncertain. 

The Wardens, as might be expected, consistently urged 
the placing of the deputy system upon a more substantial 
basis. As far back as 1882 the Assistant Fish Commis
sioner had said in this connection: '' I would sug·g"est that 
the law be made so as to have fish and game wardens, as is 
now being done in various States. Give these wardens 
ample powers and reasonable remuneration - enough so 
that good men would accept the place, and see that the 
laws are enforced.'' 23 

Failure of the act of 1897 to endow the deputies with suf-

21 Code of 1897, Sec. 2539; Biennial Report of the State Fish Commission of 
Iowa, 1892-1893, pp. 15, 16. 

22 Biennial Report of the State F ish Commission of Iowa, 1894-1895, p. 10; 
Code of 1897, Sec. 2562. 

2s Biennial Report of the State Fish, Commisswn of Iowa, 1883- 1885, p. 61. 
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:ficient po,ver was remedied in some measure by the State 
legislature in 1898 when an act of the Twenty-seventh Gen
eral Assembly authorized the deputies to seize without a 
warrant :fish or game illegally taken 01~ unlawful devices 
used in such taking. This act will be examined more closely 
in anothe1' chapter.24 But this act did nothing to remedy 
the second defect in the act of the Twenty-sixth General 
Assembly - the non-provision for the r egular payment of 
the deputies. It was chiefly because of this that the Fish 
and Game Warden said : '' In many instances the deputy 
,varden system . . . . is a failure''. 25 

'' The system'', said a later W a1·den, '' is ,v1--ong and 
should be changed''. And in a later report the same War
den rema1 .. ked that under the prevailing status of deputy 
wardens, it was impossible '' to secure efficient men for 
this wo1 .. k . . . .. and it will never be any diffe1'ent 
until the system . . . . has been changed.'' 26 

Finally, in 1909, the efforts for reform were rewarded, 
and the legislature made definite provision for the regular 
payment of the deputies. They were to receive $2.50 per 
day in addition to their actual and necessary expenses - a 
very modest stipend, to be sur e, but sufficient to effect the 
much desired change in the status of the deputies. 27 It . 
must have been with peculiar pleasure that the Warden 
wrote : 

I find much more interest manifested by them [ the deputies] in 
their work from this fact [ the provision for their regular payment l 

24 Laws of I owa, 1898, Ch. 64. 

25 
Biennial Report of tlie State Fish and Ganne Warden, of Io wa, 1898-1899, 

p. 6. 

26 
B iennial R eport of the State Fish and Game Warden of Iowa, 1902 1903, 

p. 10, 1907-1908, p. 6. 

27 Laws of Iowa, 1909, Ch. 153, Sec. 9. 
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and the knowledge that the responsibility of enforcing the law 
now rests with them as State officers. They feel that the purpose 
and enforcement of the fish and game laws are to protect the wild 
life of the forest, fields, lakes and strea.ms;, from the wanton and 
wasteful destruction, and as it has been settled in many courts 
that the State fish and wild ga.me belongs to all the people and not 
to a favored few, they under tand that their duty is to see that all 
persons, no matter what their station in life, obey the laws of the 

state.28 

In 1909, by another act of the legislature, the Fish and 
Game Warden, along with a n11m ber of other appointive 
State officials, was declared to be subject to removal for 
any one of nine specific reasons. Another act of the same 
Assembly provided that the Warden should be compensated 
for ''his necessary traveling--, contingent, and office ex
penses'' in addition to his salary. 29 Two years later the 
General .Assembly increased the Warden's salary from 
$1200 to $1600, the Thirty-filth General Assembly raised 
it to $2200, the Thirty-eighth to $2400, and the Thirty-ninth 
to $2700.30 

The department was further expanded in 1913 when the 
legislature provided for three assistant fish and g·ame 
wardens, the annual salary of each being originally :fixed 
at $120Q.Sl 

Recognition by the legislature of the impo1,tance of the 
office of Fish and Game Warden was clearly evident when 
the Fortieth General Assembly, in ext1,a session in 1924 
for the purpose of amending and codifying the laws of the 
State, increased the Warden's term of office from three to 

2a Biennial :Report of the Fish, and, Game Warden of Iowa, 1909-1910, p. 5. 

29 Laws of Iowa, 1909, Chs. 77, 152. 

ao Laws of Iowa, 1911, Ch. 116, 1913, Ch. 203, 1919, Cb. 272, 1921, Ch. 340, 

Sec. 33. 

s1 Laws of Iowa, 1913, Ch. 203. 
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four years and made his appointment subject to confir
mation by the Senate. 

Ever since 1897 when provision for deputy wardens had 
first been made the Warden himself had been permitted to 
:fix the n11m ber of these, though in practice he bad, of course, 
been restricted by the amount of money available for this 
purpose. But in accordance ,vith the policy of the Director 
of the Budget the Forty-first General Assembly limited the 
n11m ber of deputies in the fish and game department to 
forty. 32 

Before concluding this chapter a word should be added 
concerning the method of legislative provision for the 
:financial support of the :fish and game department. 

Beginning with the Fifteenth General Assembly in 1874 
and continuing (with an exception to be noted in the chapter 
on :fish propagation) until the Tl1irty-third General Assem
bly in 1909, a biennial appropriation was made for the 
work of the department. With the inauguration of the 
non-resident hunter s' license system in 1900 ( to be dis
cussed in detail in the cl1apter on game p1~otection) pro
vision was made that the lice11se fees derived from this 
source should be used '' to defray the expenses of enforcing 
the law for the protection of g·ame'' ;33 but biennial appro
priations for the general worlr of the fish and game depart
ment continued to be made. 

With the passage of the resident bunte1~s' license law in 
1909, the legislature provided that '' any appropriation 
made by the g·eneral assembly for the use of the state :fish 
and g·ame warden shall not be drawn upon until the fund 
arising from license fees shall be exhausted.'' The Thirty
fourth General Assembly provided for the payment of the 

32 
Code of 1924, Sec. 1708; Laws of Iowa, 1925, Ch. 218, Sec. 55-a2. 

33 Laws of I owa, 1900, Ch. 86. 

VOL. XXIV-24 
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salary of the Warden himself from the fund created by the 
license fees. 34 Since 1909, in fact, not a penny has been 
appropriated for the regular work of the fish and game 
department, thoug·h the legislature continues to :fix the sal
aries of the Warden, his assistants, the keeper of the game 
farm, the deputies, and the employees of the department.85 

But neither the money for these salaries nor the funds 
necessary to defray the other expenses of the department 
are approp1,iated from the State treasury, for the depart
ment is :financially self-suppo1~ting. The people who hunt 
and :fish pay for its maintenance by fees and licenses. 

III 

FISH PROTECTIVE LEGISLATION 

Only within very recent times have the general fish pro
tective laws of Iowa applied to those portions of the 1Iissis
sippi and Missouri rivers within Iowa's jurisdiction and to 
the boundary portion of the Big Sioux and Des 1Ioines 
rivers. For these four rivers - or, more precisely, for the 
boundary parts of them - special legislation has been en
acted. The laws pertaining to the protection of fish in the 
interior public waters of the State will be first considered, 
after which the legislation concerning the boundary rivers 
will be reviewed and analyzed. 

'l.'HE INTERIOR WATERS OF IOWA 

The first fish granted protection by the legislature of 
Iowa was the trout. A bill to provide for this protection 
was introduced in the Senate of the Ninth General Assem-

s4 Laws of I owa, 1909, Ch. 154, Sec. 12, 1911, Ch. 116, Sec. 1. 

35 Laws of Iowa, 1919, Ch. 272. 
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bly, read the prescribed two times, and ref erred to the Com
mittee on Agriculture. Four days later Senator A. ir. 
Pattison, the chairman of the committee, reported that 
''The Committee on Agriculture to whom was referred 
Senate File No. 43 . . . . have instructed me to re
port the same back without amendment, and unanimously 
recommend its passage.'' To permit immediate action on 
the bill, the 1--ule regularly applying was suspended, the 
bill was read a third time, and was then passed by a vote 
of 33 to 1. 86 Two days later the House, without amending 
the bill and apparently without debate, took similar action, 
the vote of that body being 76 to 1.37 On February 5, 1862, 
the bill received the Governor's signature. Thus auspi
ciously was the policy of the protection of game fish in 
Iowa waters inaugurated. 

The bill prescribed that the only lawful means of taking 
trout was by hook and line. To emphasize this restriction, 
there were listed a number of the devices previously used 
for trout :fishing which were declared illegal. These in
cluded the '' net, seine, weir, basket, spear grapple, trap or 
any other device, whatsoever, except a hook and line.'' 
Between September 15th and December 31st of each year 
no trout were to be taken, even by hook and line; and the 
having in possession of any trout during this period was to 
be regarded as ''prima facie'' evidence of the illegal tak
ing of the same. The fine for each trout illegally taken 
was fixed, in ordinary cases, at three dollars; but if a 
property owner brought to justice a violator of the law 
taken in the act upon the owner's premises, then the :fine 
might be any sum between three and fifty dollars, '' to be 
paid one moiety to the complainant and one moiety to the 

36 Journal of the Senate, 1862, pp. 97, 114. 

87 Journal of the House of R epresentatives, 1862, pp. 188, 189. 
• 
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Clerk of the District Court of the county for the use and 
benefit of the schools of said county.'' 38 

Perhaps the gTeatest artificial menace to the fish was the 
mill-dam. From time immemorial mills have been built on 
the banks of rive1 .. s to take advantage of the power provided 
thereby. But the utilization of such power, of course, re
quires the building· of a dam. Now the ordinary mill-dam 
is an effective barrier to the passage of fish. For this 
reason at an early date it was urged that :fishways - or 
passages - be embodied in dams, thus facilitating the 
movement of the :fish up and down the rivers. 

As early as the Tenth General Assembly petitions were 
received in the Senate asking for a law regulating the 
construction of mill-dams in such a way as to require pro
vision for :fishways. Indeed a bill to this effect had al
ready been introduced, although the Committee on 
Agriculture to which the bill was referred recommended 
indefinite postponement of the subject of :fishway legislation. 
But some days later - perhaps becal1se a second petition 
had been received making the same recommendation as the 
:first - the bill was ref erred to a special committee of :five 
which apparently never reported it.89 

The agitation for mill-dam regulation was continued in 
1866 when a petition was received by the legislature from 
one hundred and :fifty-one citizens of Black Hawk County 
urging that a law be enacted ''compelling the owners of 
dams on the Cedar River to construct in said dams an 
opening which will permit the passage of :fish throY.gh or 
over them' '.40 In this case the petition was referred to 
the Committee on Commerce ''to rest in peace''. 

88 Laws of Iowa, 1862, Ch. 4. 

• 89 Journal of the Senate, 1864, pp. 121, 301, 309, 420. 

½OJ ournal of the Senate, 1866, p. 288. 
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But the general issue was by no means dead. Petitions 
looking toward the enactment of fish protective laws were 
received in the House during the Eleventh General Assem
bly, and a bill with this end in view ,vas introduced. A 
motion to table this bill being· defeated, a vote was taken 
llpon it. Ten more voted for the bill than against it, but 
since a constitutional majority was lacking - eighteen 
representatives being absent at the time - the bill was 
lost.41 During this session a bill was int1·oduced in the 
Senate which would ha1le prohibited fishing with seines or 
continuous nets, but it was ahead of its time and seems never 
to have been reported out of the Committee on Commerce to 
which it had been referred.42 

The fight to secure a fish protective law was carried a 
step further in the Twelfth General Assembly and such a 
bill was actually passed by the House.43 But it was adverse
ly reported by the Judiciary Committee of the Senate, 
and despite petitions urgwg the passage of such a law, it 
was tabled by a vote of 29 to 19.44 

The struggle continued in the Thirteenth General Assem
bly, the petitions received asking particularly for the con
struction of :fishways in dams.45 This time, in response to 
the demand, a bill was introduced in the House by the chair
man of the Special Committee on Fish, and although the 
bill did not become a law the following· report of the com
mittee at the time of the bill's introduction is worth noting: 

Your Committee to whom were referred several petitions for the 
enactment of a law for the preservation of fish report that they 

41 Journal of tlie House of R epresentatives, 1866, pp. 467, 702. 
42 Journal of tlie Senate, 1866, p. 312. 

43 Journal of the House of Representatives, 1868, pp. 210, 266. 
44 Journal of the Senate, 1868, pp. 286, 435, 454, 455, 527. 
4

is Journal of the House of Representatvues, 1870, pp. 107, 340. 
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have had the same under consideration, and that they have pre
pared a bill in accordance with the prayer of said petitioners, and 
they recommend that it do pass.46 

The bill passed the House by a vote of 51 to 33, but a 
motion to reconsider prevailed and pressure of other 
business apparently prevented the bill from agajn coming 
to a vote.47 In the enate a bill for fish protection was 
allowed to die in the Committee on Agriculture to which it 
bad been ref erred. 48 

In the Fourteenth General Assembly, however, the 
struggle for a fish protection law met with a measure of 
success. A bill which aimed primarily to discourage the 
use of fishing devices other tha.n that of hook and line hav
ing passed the House,49 the following amendment was 
offered in the Senate: '' Provided, That the owner of every 
dam across any stream in this State shall build a good and 
sufficient shute or crossway over such dam.'' 50 

This amendment was lost, but the bill itself passed the 
Senate by a vote of 35 to 9,51 and being signed by the Gov
ernor became a law upon its subsequent publication in the 
newspapers as prescribed in the publication clause of the 

bill. 
The original bill was more drastic than that which was 

:finally enacted. As introduced the bill prohibited the use 
of any device in fishing except that of hook and line.152 But 
as finally enacted, the bill permitted the use of the spear 

46 Journal of the House of Representatives, 1870, pp. 521, 526. 

47 Journal of tlie House of Representatives, 1870, pp. 522, 526. 

4s J o-urnal of the Se1iate, 1870, p. 183. 

49 J o-urnal of the House of Represe11tatives, 1872, p. 663. 

50 J o-urnal of the Sen.ate, 1872, p. 561. 

51 Journal of the Se11ate, 1872, p. 562. 

1>2 J 0111rnal of the House of llepresentatives, 1872, p. 103. 
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and the snare, though it barred the ''net, sein, weir, basket, 
trap, or any other device whatsoever'' with the exceptions 
noted above. A fine of five dollars was jmposed for every 
fish taken in violation of this provision. The clause con
cerning violators ,vho ,vere also trespassers was Rimilar to 
that of the act passed by the Ninth General Assembly per
taining· to trout. 53 The Fourteenth General Assembly, in 
extra session for the purpose of codifying and revising the 
laws of Iowa, added the gun to those devices by which :fish 
might be legally taken. 54 

But during· the Fifteenth General Assembly, in which 
various petitions asking for the further protection of fish 
had been introduced,55 a law was enacted which, though it 
by no means solved the problem of provision for the free 
passage of fish, made a good start in this direction. Two 
distinct problems were presented with respect to :fishways, 
- providing for fish ways in dams not yet constructed and 
providing for :fishways in dams already constructed. The 
legislature faced the first of these problems squarely and 
enacted the f ollo"ring : 

It shall be the duty of any person or persons, or corporations, 
hereafter erecting or constructing any da.m in any of the rivers 
within the state . . . . to put in or upon the same, fish-ways, 
under the direction and approval of said fish commissioners, with
out which every such dam shall be deemed a public nuisance 
• . . . and the person or persons constructing a da.m, in viola,. 
tion of this section, shall be liable to a fine of ten dollars for each 
day such dam shall be continued without a fishway, such as shall 
be required by the commissioners under this act. 56 

53 Laws of I owa, 1872, Ch. 54. 

54 Code of 1878, Sec. 4052. 

55 Journal of the Senate, 187 4, p. 154; Journal of the House of Representa
tives, 1874, pp. 132, 159, 307. 

56 Laws of Iowa, 1874, Ch. 50, See. 5. 
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But in handling the second problem - that of making 
provision for fishways in dams already constructed- the 
legislature was far more cautious. It merely directed the 
Fish Commissioner to make a study of the problem and to 
recommend to the next General Assembly ways and means 
whe1~eby existing dams might be provided with fishways 
'' without doing injustice to the owners of such dams.'' 57 

The same act prohibited the use of other obstructions to 
the passage of fish, such as the placing across streams, 
ponds, or lakes of seines, nets, or weirs. And the use of 
all nets 01,. seines of a mesh less than two inches was pro
hibited, except for the catching of minnows for bait. The 
poisoning of fish by means of lime, ashes, and other sub
stances was also forbidden. Fishing within half a mile 
of dams containing fishways except with hook and line or 
spear was declared to be illegal. 58 

In 1875, as has been pointed out in a previous chapte1·, 
the first report of the Fish Commission was made public. 
In this report- as, indeed, in many subsequent biennial 
reports - much emphasis was placed upon the need for 
mo1--e drastic :fishway legislation. There was some question 
as to whether the legislature had sufficient power to re
quire owners of dams constructed prior to the act of the 
Fifteenth General Assembly to construct fishways therein. 
The report of the Fish Commission quoted extracts from 
opinions of cases which had arisen in the Supreme Court of 
the United States and the supreme courts of the States of 
Massachusetts and Pennsylvania in which the right of the 
legislature to require the incorporation of fishways in dams 
which were not so provided was conceded. In view of this 
fact the report went on to say: • 

51 Laws of Iowa, 1874, Ch. 50, Sec. 2. 

ss Laws of Iowa, 1874, Ch. 50, Secs. 6, 8, 9. 
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It is evident that unless fish-ways are made at each da.m, the law 
will work injustice to some. It is impossible to car17 out the ob
ject of a general improvement without the co-operation of all.59 

Despite this strong recomm endation, the Sixteenth Gen
e1'al Assembly took no forward step with respect to fish
way legislation. In so modifying the act of the Fifteen th 
General Assembly, however, as to peJ·mit the erection of 
obstructions to the passage of :fish in specific cases when 
so ordered by the Commissioner,60 the leg·islature did com
ply with another recomm endation of the :first biennial re
port. The r eason for this recommendation appea1~s in a 
letter to the Superintendent of the Fish Commission, a 
portion of which is as follows : 

I have a peculiar fish question to submit for your consideration. 
Our lake is now quite high; the water is running out, and with it 
thousands of fish . . . . It seems that our legislators never 
entertained the idea that fish would run out of the lakes by the ton 
and never return or make e:ff ort to get back . . . . The fish 
are going, and if we threaten to stop them we are threatened with 
prosecution under the ,Te17 law intended to protect fish, and en
cou1--age fish culture. 61 

The :fish protection act of the Sixteenth General Assem
bly also prohibited the taking of bass or wall-eyed pike 
between April 1st and June 1st; and closed the months of 
November, December, and J anuary to the taking· of salmon 
and trout, thus protecting the latter for a gTeater part of 
the winter than had the act of the Ninth Gene1'al Assembly.62 

In his second biennial r eport the Fish Commissioner 

5 9 Biennial Report of the State Fish, Commissioners of Iowa, 1874-1875, pp. 
7-9. 

60 Laws of Iowa, 1876, Ch. 70, See. 3. 

61 Biennial Report of the State Fish Commissioners of Iowa, 1874-1875, p. 35. 

62 La1vs of Iowa, 1876, Ch. 70, Sec. 6. 

t 
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resumed agitation for a more effective :fish way law. He 
again called attention to the fact that the existing law con
cerning :fishvlays did not apply to dams built before the 
law was enacted. At the same time the Commissioner 
pledged his cooperation to owners of mill-dams with a view 
to the embodying in their dams fishways which would be 
both efficient and moderate in cost. 63 

Bills comprising these recommendations were introduced 
into both the House and the Senate of the Seventeenth 
General Assembly. The House bill was favorably reported 
by the Fish and Game Committee, but no action was taken 
concerning it.64 In the Senate two bills involving the con
struction of fishways were introduced. One of these did 
not come to a vote, but the other was passed the day it was 
introduced. The vote of 35 to 3 showed that sent.iment for 
the bill was strong.65 In the House the bill encountered 
some degree of opposition. A motion was made to table it, 
but this was lost by a vote of 33 to 60. Then two amend
ments were offered to weaken the bill, but these were both 
lost. The final vote in favor of the measure was 59 to 33.66 

The act provided that ''within a reasonable time'' any 
owner of a dam must construct'' over or across'' it a '' suit
able fishway'', and that any dam which was not so altered 
in accordance with the act was to be '' declared a nuisance'' 
and '' abated accordingly''. A fine of from :five to :fifty 
dollars was imposed for the first offense; and of not less 
than twenty dollars for subsequent violations.67 

6a Biennial Report of the State Fish Commission of Iowa, 1875-1877, pp. 35-

37. 

64 J ourna,l of the House of Representatives, 1878, pp. 85, 453. 

615 J ournal of the Senate, 1878, pp. 113, 214, 313, 440, 441. 

• 66 J Q'Urnal of the House of R epresentatives, 1878, pp. 613, 614. 

61 Laws of Iowa, 1878, Ch. 188. 
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But, as pointed out by the Fish Commissioner, the act 
was unsatisfactory in certain respects. For one thing the 
terms used were too general. Just how, for instance, was 
the word ''suitable'' to be defined; and who was to deter
mine whether or not a :fishway constructed under the pro
visions of the act actually was suitable 1 Again, how long 
a period was '' a r easonable time''~ In the second place, 
no authority was granted either to the Fish Commissioner 
or to anyone else to enforce the act. Consequently, in reply 
to communications stating that the law was not being 
obeyed and asking its enforcement, the Commissioner was 
compelled to r eply that he lacked the necessary authority. 
A letter was also r eceived from the chairman of the Fish 
Commission of ~finnesota pointing out that the passage of 
fish 11p the streams having their source in ~finnesota but 
flowing into Iowa was impeded by the dams in Iowa which 
lacked :fishways; and that 1.{innesota was thereby failing, 
in large measure, to benefit from its stocking of those 
streams with trout and other game :fish.68 

And so in the early part of the session of the Eighteenth 
General Assembly two bills, each designed to strengthen the 
existing :fishway legislation, were introduced in the Senate. 
One of these was reported unfavorably; and the other was 
at first lost by a vote of 19 to 21, but on motion to r econ
sider the bill was carried by a majority of nine. 69 

In the House the Senate bill was favorably reported by 
the Committee on Judiciary. Two amendments which 
would have rendered the act non-applicable to streams 
more than seventy-five feet wide or less than twenty-five 
miles in length and thus would have weakened the bill were 
voted down. The original vote on the bill was 50 to 40, one 

68 Biennial Report of the State Fish Commission of Iowa, 1877-1879, pp. 9, 54. 

69 Journal of the Senate, 1880, pp. 59, 126, 183, 184, 389, 412, 442. 
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less than a constitutional majority. On reconsideration, 
however, the bill obtained a constitutional majority and 
became a law.70 

This act required that within thirty days of its taking 
effect the clerk of the board of supervisors of each county 
should report to the Fish Commissioner concerning the 
nature of each dam in that county, whereupon the Com
missioner· should advise the clerk of the county board 
relative to the type of fishway which should be constructed 
in each of the dams so reported. The county clerk was then 
to serve notice on the owner of each dam to proceed to con
struct a :fishway in accordance with the recommendations 
of the Commissioner. If the fishway had not been con
structed by the O\vner of any dam within sixty days of the 
serving of notice, the board of supervisors were forthwith 
to construct the fishway themselves, the cost to be paid by 
the owner of the dam, together with an additional twenty 
per cent of the cost to serve as a penalty. 

The act fu1"ther provided that the county boards of super
visors were to visit the dams in their respective counties 
periodically with a view to insu1~ing the proper mainten
ance of the :fishways built therein, the owners being re
quired, under penalty, to keep their fishways in repair. In
ter£ erence by any person with '' the free and 1.1nmolested 
passage of any :fish within one hundred yards of any dam, 
or in their transit throug·h any :fishway'' was declared to 
be a misdemeanor. Non-enforcement of the p1--ovisions of 
the act by the county board members was also declared to 

be a misdemeanor.71 

But this law was destined to be short-lived. For one 

10 Journal of the Ho,u,se of Representatives, 1880, pp. 567, 616, 666-668, 669, 

670. 

11 Laws of Iowa, 1880, Ch. 123. 
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thing, as pointed out by the Fish Commissioner, it was too 
drastic. It required the building of :fishways in eve1--y dam, 
regardless of whether the stream in question contained any 
:fish or not. Apparently so little attention was paid to the 
law by the county supervisors that the Commissioner was 
led to state that '' it seems quite clea1-- the law is in advance 
of public sentiment''. He went on to recommend that 
either legislation be enacted which could be so administered 
that every dam across a stream containing fish would have 
incorporated in it a :fishway, or in lieu of this that all fish
way legislation be 1--epealed. 72 

A monster petition was presented in the Senate carrying 
the names of 7419 citizens of eighty-nine co11nties, asking 
for the repeal of the fish way laws on the ground '' that 
said laws are unjust and injurious to the manufacturing 
interests of the State.'' In the House a bill to repeal the 
:fishway legislation of the Eighteenth General Assembly 
was passed by a vote of 93 to O; and in the Senate the vote 
on the measure was 42 to 0.73 Thus, without a dissenting 
voice in either house, the General Assembly wiped from 
the statute books a law which had appeared so auspicious 
at its passage. It should be remembered, however, that the 
general law concerning :fishways passed by the Seventeenth 
General Assembly continued in force . 

With the close of this period of :fishway leg1.slation, the 
Twentieth General Assembly turned its attention to the 
limitation of spearing and the sale of fish so taken. A bill 
to this purpose was introduced in the House and was re
ferred to the Fish and Game Committee from which it was 

72 Biennial Report of ~he State Fish Commissi01i of Iowa, 1879-1881, pp. 14-
23. 

78 Journal of tlie Senate, 1882, pp. 33, 143; J 01J,rnal of the House of Repre
sentatives, 1882, p. 78. 
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reported, considerably streng~thened by amendments. It 
passed both the House and the Senate by large majorities.74 

This bill prohibited spearing from the beginning of No
vember to the end of 11ay in '' any of the pe1~manent lakes 
or ponds, or outlets or inlets thereto''. The second section 
declared that the buying of fish taken in violation of the 
above provision was unlawful when ''knowingly'' done. 
There were the cl1stomary detailed provisions concerning 
the prosecution of off enders and the penalties to be im
posed. 75 

Although the sixth biennial r eport of the Fish Commis
sioner included many legislative recommendations such as 
the extension of the law concerning spearing so as to apply 
to rivers and streams as well as to lakes and ponds,76 the 
only legislation bearing upon fish protection enacted during 
the session of the Twenty-first General Assembly was an 
act permitting cities or townships to construct dams across 
the outlets of meandered lakes within their territory, with 
the obvious purpose of preventing the escaping of :fish 
therefrom. This act was subsequently amended so as to 
apply to chains of lakes as well as individual lakes.77 

The reports of the Fish Commissioner issued between 
the year 1885 and 1889 were replete with recommendations 
- specific and general - looking toward the better pro
tection of fish. The most important of these were as fol
lows: forbidding spearing in all State waters between No
vember 1st and the following May 31st, as previously noted; 
prohibiting the use of explosives, such as dynamite, in the 

14 Journal of fhe HOU$e of Representatives, 1884, pp. 74, 139, 163, 164; 

Journal of the Senate, 1884, pp. 265, 266. 

'l5 Laws of Iowa, 1884, Ch. 9. 

1a Biennial Report of the State Fish Commissio,n of Iowa, 1883-1885, p. 29. 

11 Laws of Iowa, 1886, Ch. 63, 1888, Ch. 108. 
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taking of fish ;78 making the mere ownership of unlawful 
nets and seines adequate grounds for prosecuting the 
owner; providing that the ownership of pike a.nd bass dur~
ing· the closed season be sufficient evidence that the fish 
had been illeg·ally caught; and more definitely prohibiting 
the use of seines. 79 

A long act of the Twenty-third General Assembly incor
porated a numbe1' of these recommendations and other 
supplementary ones. The ta.king of fish from the ,vaters 
of Iowa by any method other than by hook and line ( ,vhich 
did not except the trot-line) was declared to be illeg·al ex
cept that buffalo fish and suckers might be speared between 
November 1st and the following I arch 1st, and minnows 
for bait mig·ht be taken by the use of a net not over five 
yards in length. It was specifically pointed out, however, 
that the term ''mlnnows '' was not to be construed so as to 
include young· game fish. The closed season on t1·out was 
extended to include the months of February and 1Iarch, 
but from April 1st to November 1st trout fishing was to be 
permitted. The closed season on all other game fish, in
clusive of bass, pike, and crappies, was declared to be 
from N ovembe1 .. 1st to 1{ay 15th. 

The use of dynamite a.nd other explosives for the killing 
of fish was declared illegal. Nets and other fishing de
vices when '' used in violation'' of the provisions of the 
act were subject to seizure by the Fish Commissioner and 
to destruction by judicial order. Fishing in streams which 
had been stocked with trout either by Iowa or the United 
States within one year from the time of the stocking was 

78 Biennial Report of the State F1sli Commission of Iowa, 1885-1887, p. 11. 
'' The killing of fish by the use of dynamite' ', said this report, '' is p erhaps the 
most wanton destruction known. ' ' 

79 Biennial Report of the State Fish Commission of Iowa, 1885-1887, p. 11, 
1887-1889, pp. 10, 11. 
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declared to be illegal, provided the streams were posted 
''by autho1 .. ity of the State Fish Commissioner wherever a 
public highwaJr crosses such stream.'' Perhaps of greatest 
significance, however, was the clause which, by declaring it 
to be '' the duty of the fish commissioner to see that the 
provisions of this act are enforced'', for the first time 
specifically vested in the office of Fish Commissioner the 
enforcement of the protective laws. For help in this work 
he was empowered ''to call to his assistance any prosecut
ing attorney to prosecute all violations of this act in the 
county where such violations occur. ''80 

No legislation of outstanding impo1·tance with respect to 
fish protection was enacted by the Twenty-fourth General 
Assembly. The Commissione1·, indeed, had not deemed the 
recommending of such leg'islation expedient. The act 
passed by the Twenty-first General Assembly, however, 
permitting the construction by cities or townships of dams 
across the outlets of meande1 .. ed lakes, or, as later amended, 
chains of lakes, was amended to apply to inlets as well.81 

Throughout the course of the Twenty-fifth General 
Assembly both the House and the Senate were the re
cipients of numerous petitions relative to fish legislation. 
The majority of these opposed any relaxation in the fish 
protective laws; indeed, at least two asl{ed for more strin
gent legislation; but two impo1--tant petitions, one bearing 
the names of nearly four hundred citizens, urged modi
fication. 82 

So the legislature, as might have been expected, streng-th-
ened the law in one particular, and modified it in another. 

80 Laws of Iowa, 1890, Ch. 34. 

81 Laws of Iowa, 1892, Ch. 46. 

a2 Journal of the House of Representativ es, 1894, pp. 99, 313, 320, 333; 

J ou,rnal of t}ie Senate, 1894, pp. 191, 210, 289, 297, 312 . 
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The clause of the act of the Twenty-thi1--d General Assembly 
permitting· the spearing of buffalo and suckers during the 
,vinter season was repealed; but the closed season on g"ame 
fish, other than trout and salmon, was limited to the month 
of April and half the month of 11ay.83 The latter change 
,vas unfortunate, for unde1 .. this law the bulk of the game 
fish of the State we1--e exposed to winter :fishing, one of the 
evils which had been emphasized by the Commissioner in 
his tenth biennial report. 84 

\Vhen the prohibition against winter :fishing for all game 
fish, except salmon and trout, was removed by the Twenty
fifth General Assembly, the Commissioner commented as 
follows: 

When the Iowa legislature changed the law allowing winter :fish
ing, they gave the fishing inte1~ests the most serious blow that could 
possibly ha,Te been legally inflicted. The farmers of the state little 
thought when they asked for the privilege of catching a few :fish in 
the winter, that c1"iminal poachers by the thousands would take 
advantage of the opportunity to transact a general business of 
market :fishing . . . . In consequence of this winter fishing 
thousands of :fish that should have been spared for the spring 
spa\vning were taken and a draught made on the public waters as 
never before at a season when the :fish should have been p1--otected 
. . . . The law should be changed without delay. 

The report went on to declare that '' the :fish house is an 
abomination that should be declared a public nuisance and 
by law ordered destroyed by any peace officer. Tbe1--e were 
thousands of these houses on the public waters last winter, 
and were used by unprincipled men in which to slaug·hter 
fish in every conceivable method. These houses were made 
receptacles for spears, snares, grab hooks and every in-

83 Laws of I o1va, 1894, Ch. 65. 

84 B ierzn,ial R eport of the State Fish Commission of Io wa, 1892-1893, p. 16. 

VOL. xxrv-25 
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g·enious invention known for the unlawful taking of fish. 
Their abolishment should be speedy and sure.'' 85 

Such a strong r ecomme11dation could scarcely go un
heeded. And so the Twenty-sixth General Assembly, 
although it did not abolish winter :fishing·, did declare fish
houses illegal and also p1·ohibited the use of '' any stove or 
other means f 01 .. creating artifioial heat'' in the process of 
fishing through the ice. The penalty for violations was a 
fine of from ten to fifty dollars and costs, or a jail term of 

from one to thirty days.86 

In the same act the legislatur·e attacked another abuse, 
the abolition of which had also been sought by the Fisl1 

ommissioner. This was the use of countless poles and 
lines at one time by a single :fisherman. Indeed the Com
missioner had written : '' I have seen one man attending· 
about 150 of these lines, and at the same time had from 500 
to 600 pounds of choice fish piled on the ice p1,epa1 .. atory to 
shipping· to market.'' Although the Attorney General, in 
response to a 1·equest by the Fish Commissioner, had de
clared that in his opinion the term ''hook and line'' had 
been intended by the legislature to be construed as meaning 
'' one rod and line '',87 the Twenty-sixth General Assembly 
settled the question by the following moderate provision: 
''No person sl1all use more than t,vo lines with one hook 
upon each line in still :fishing, trolling·, or otherwise. '' The 
penalty for violation was the same as that for maintainjng· 
a :fishhouse. The leg·ality of the t1,ot-line was not affected 

by this act. 88 

It is g·ood to read the commendatory rema1 .. ks of the Com-

85 Biennial B eport of the State Fish Commissi.on of I owa, 1894-1895, pp. 6, 7. 

86 Laws of Iowa, 1896, Ch. 80, Sec. 1. 

· 81 Biennial Beport of t he State Fish Commission of Iowa, 1894-1895, p. 7. 

88 J,,aws of Io wa, 1896, Ch. 80, Sec. 2. 
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missioner with respect to this act. '' It is with pleasure'', 
he w1·ote, ''that we note an increasing sentiment in favor of 
our fish and game laws. . . . A very commendable law 
passed by the Twenty-sixth General .L'\.ssembly was the one 
providing for the abolishment of the winter fish house. 
This has resulted in much good, as winter :fishing, without 
the spears, snares, and grab hooks usually hidden about 
these houses, has been reduced to a minimum.'' 89 

It will be remembered that the general fish p1·otection act 
enacted by the Twenty-third General Assembly contained a 
clause providing for the confiscation of illegal :fishing de
vices when f 01Jnd in use. The law did not permit sucl1 
confiscation when the devices were discovered by the om
rni ssioner at a time when they we1 .. e not actually employed 
in the taking of fish. The weakness of the law in this par
ticular was emphasized in the eleventh biennial report of 
the Commissioner, which cited two instances of the law's 
inadequacy. In one case the Commissioner came across a 
large seine drying on a. olothes line in a private yard. Al
though circ11mstances pointed most decidedly to the conclu
sion that the net had been used illegally the night previous 
in the Des 1{oines River, the Commissioner could not con
fiscate the net under the existing~ law. In relating~ the other 
incident, the Commissioner said : 

Last winter I arrested a man on [Lake] West Okoboji who had 
two . . . . spears in his fish house. A jury di charged him 
because he swore the spears were not being used to catch or kill 
fish, but to shove a piece of ice under the water . . . . The 
fact that the man had these spears in his possession in his fish 
house on the ice, and one of them in his hands in the water, should 
have been sufficient evidence to convict. l\Ien do not usually have 
such devices as spears and seines in tl1eir possession without they 

89 Biennial Report of the State Fish Cornmission of Iowa, 1896-1897, pp. 3, 
4. 

• 
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intend to use them, and the law should give an officer power to 
destroy them wherever found and prosecute their owners.90 

The Twenty-sixth General Assembly, in extra session for 
the purpose of revising and codifying the laws, mitigated 
this evil to some extent by providing that the possession of 
a spear or seine within ten rods of any of the public waters 
of the State should constitute '' prim a f acie'' evidence of 
intent to violate the prohibition against the use of the spear 
or the seine.91 The Twenty-seventh General Assembly ap
parently went a considerable degree further in this connec
tion by providing for the confiscation of :fishing devices 
when ''had 01' mainta.ined'' for an illegal purpose, as well 
as when found in actual use. In practice, however, this 
change appears to have been of no consequence.92 The 
same act permitted the seizure without a warrant by the 
'' :fish and game warden, sheriffs, constables, and police 
officers'' of :fish illegally taken. Another section of the act 
forbade the taking of trout, black bass, or wall-eyed pike 
less than six inches in lengih. 

A further very important provision of the act was the 
re-prohibition of winter game-fishing. It will be recalled 
that the Twenty-fifth General Assembly had modified the 
:fish protection law of the Twenty-third General Assembly 
so as to permit game-fishing ( other than for trout and sal
mon) during the winter season. This act, it will also be 
remembered, had been strongly disapproved by the Fish 
Commissioner who had pointed to some of the unfortunate 
results of this policy. The Twenty-seventh General As
sembly reenacted the law concerning this matter as it had 

90 B iennial Report of the State Fish Commissi01i of Iowa, 1894-1895, p. 10. 

91 Code of 1897, Sec. 2540. 

92 Laws of Iowa, 1898, Ch. 64, Sec.1; Biennial Report of tlie State Fish anil 

Game Warden of Iowa, 1909-1910, p. 26. 
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been passed by the Twenty-third General Assembly, thus 
protecting '' bass, pike, crappies or any other g .. ame fish'' 
from November 1st to fay 15th of the year fallowing. 93 

No fish protective legislation was enacted by the Twenty
eighth General Assembly, despite the fact that a very com
prehensive bill, CO\.,.ering· many of the recommendations of 
the Fish Commissioner not yet acted upon, was passed by 
the House. One section made more specific and definite the 
prohibition against having· g·ame fi h in possession during 
the closed season. Another section attempted to overcome 
the leg·al 11nce1 .. tainty relati\7 e to the po,vers of the Fish and 
Game Warden by placing his powers of enforcement of the 
fish and game laws on ihe same plane as that of sheriffs or 
constables with respect to law enforcement generally and 
authorizing the Warden to call upon these '' peace officers'' 
whene,Ter he needed their assistance in the en.f orcement of 
the fish and game laws. Other provisions of the bill pro
hibited fishing within f ou1~ hundred feet of a :fish way be
t,veen Iarch 1st and 1fay 1st, and the having in possession 
duI·ing· the closed season in Iowa of fish taken from the 
waters of other States. The bill also made it the duty of 
county attorneys to do their part in enforcing its provi
sions.94 

The bill passed the House by the encouraging vote of 67 
to 20; but in the Senate, althoug·h its passage with n11me1 .. -
ous amendments was recommended by the Fish and Game 
Comml.ttee, the bill never came to a vote, apparently be
cause the report of the committee was not made until the 
last of 1farch, when the Senate was ready to adjourn.95 

93 Laws of Iowa, 1898, Ch. 64. 

94 J 011,rnal of tlie House of R epresentatives, 1900, pp. 418-420. 

9 is J 011,rnai of the House of Representatives, 1900, pp. 764, 765; J O'l.llrnal of 
the Senate, 1900, pp. 853, 854. 
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At the next session of the legislature, however, an act 
was passed embodying several important provisions. By 
including catfish in the six inch mi11imum length limit, this 
species of the finny tribe was placed in the same catego1 .. y 
as bass, pil{e, and other game fish. 96 

A more impo1--tant provision of this act pertained to the 
disposition of illegal fishing devices seized by the Warden 
or othe1 .. State office1"s. The Warden, 01 .. othe1" officers, was 
authorized to '' abate and dest1--oy'' any and all such de
vices ''without warrant or process'' and without the as
sumption of any liability, whatsoever, for damages.97 In 
this connection it may not be amiss to note that the Su-

• 

preme Court of the United States in the case of Lawton v. 
Steele (152 U. S., 133) had upheld a similar law passed by 
the legislature of the State of New York. 

Another important provision of this act was the imposi
tion of a much severer penalty for the use of dynamite or 
other explosives in the taking of fish. Such action had been 
strongly recommended in the thirteenth biennial report of 
the Warden in which he had said: ''We know of instances 
where thousands of choice small fish have been killed in this 
inh11man manner in order that the pe1~etrators might se
cure a few large ones.'' And in the next report the Warden 
wrote: '' The c1--ime of dynamiting· is the most inh11m an of 
those within the warden's province, and also the most diffi
cult to deal with.'' 98 Fortunately the abominable practice 
was dealt a severe blow by the act of the Twenty-ninth 
General Assembly, which imposed a minimum :fine of :fifty 
dollars for the use of dynamite or other explosives in the 

96 Laws of Ioiva, 1902, Ch. 103, Sec. 2. 

97 Laws of Iowa, 1902, Ch. 103, Sec. 1. • 

98 Biennial Report of t}ie State Fish and Game Warden of Iowa, 1898-1899, 

p. 7, 1900-1901, p. 8. 
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taking of fish. 99 This action was warmly praised by the 

Warden.100 

The same act permitted the suspension by the Warden of 
the law against seining to such an extent as to permit the 
remov-al by this method from the State waters of carp, 
buffalo, and other '' rough fi h' '. This also was in accord
ance with the recomme11dation of the Warden who had 
pointed out tl1at these :fi h '' are destructi\7 e to the spawn of 
other fish, and are difficult to be ensna1 .. ed, inasmurh as they 
will not bite at the ordinary hook. '' 101 pecifically, the act 
al1thorized the Warden to gTant \vr·itten permits to '' whom
soe\ ... e1-- he may see fit'' in order that they might '' take from 
certain designated portions of the wate1~s of the state, buf
falo, carp, quill backs, red-horse, suckers and g·ar''. No 
fish ,vere to be so removed, howe er, except in the presence 
of '' the warden 01 .. one or more of his regt1larly constituted 
deputies, without expense to the state.'' 102 

The act limited the numbe1~ of game fish to be taken in 
any one day by a single individual to forty, although the 
Warden had recommended a limit of twenty-:five.103 

Finally, in response to a gener .. al recommendation by the 
Warden, the act prohibited the taking of fish within three 
hundred feet of a fishway.104 This was more drastic, even, 
than the law of 1finnesota on the subject, cited by the 

99 Laws of Iowa, 1902, Ch. 103, Sec. 5. 

100 Biennial Report of the State Fis7i and Game Warden of loiva, 1902-1903, 

p. 5. 

101 Biennial Report of the State Fish arid Game Warden of l01J.Ja, 1900-1901, 

p. 8. 

1 02 Laws of l01va, 1902, Ch. 103, Sec. 6. 

108 Biennial Report of the State Fish and Game Warden of lotva, 1900-1901, 

p. 9. 

104 Biennial Report of tlie State Fish and Game Warden of Iowa, 1898-1899, 

p. 8; Laws of Iowa, 1902, Ch. 103, Sec. 4. 
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Wa1 .. den in his report, for the 11innesota law prohibited the 
taking" of :fish within only one hundred feet of a :fishway. 

Another la,v of the Twenty-ninth General Assembly pro
vided for the construction of a :fish way in the Bonapa1 .. te 
Dam. Before discussing· this, ho,vever, it may be ,vell to 
note the status of :fishway legislation in g·eneral at this 
period. 

It will be called to mind that despite the repeal of the 
vigorous :fishway enforcement act enacted by the Eight
eenth General Assembly, the general law 1 .. equi1 .. ing the 
placing of :fishways in dams, enacted by the Seventeenth 
General Assembly, was still in force. The constitutionality 
of this law had been upheld in the Supreme Court of Iowa 
in 1899 in the case of tate v. Beardsley,105 reversing· the 
decision of the district court which had decided ag·ainst the 
State. This case, emphasizing as it does the public interest 
in fish protection, and some of the difficulties, is worthy of 
some little attention. 

The defendant was the o,vner of a dam in Skunk River 
which had been built some years before the passage of the 
act in 1878 requiring the construction of :fishways. Due to 
the fact that the defendant had neg·lected, '' and still neg·
lects and refuses'', to construct a :fishway in the dam, the 
suit was brought to adjudge the dam a nuisance to be 
abated in accordance with the law. 

The defendant alleged, in the first place, that to require 
him to construct a :fishway was depriving· him of prope1 .. ty 
without due process of law. But, declared Justice Charles 
T . Granger : 

It is a well-settled law that one 1~iparian owner has not the right 
to so use the st1 .. ea.m as to 11nreasonably dep1~ive other riparian 
O\vners of rights common to all . . . . Fish and Game are so 

10:s 108 Iowa 396. 
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related to the public welfare that they have, time out of mind. 
been tl1e subjects of legal control, and their preservation has been 
verJr g·enerally a matter of legislati\Te concern. 

He ,vent on to pro\re that this doct1'ine had been upheld in 
the Supreme Court of the United States and in tate 
courts. The upreme Court of the United States in Hol
yoke Company v . Lyma.n 106 said : 

Fishe1·ies . . . . ai .. e also so far public 1 .. ights that the legis
lature of the state may ordain and establish regulation to prevent 
obstn1ctions to the passage of the fish, and to p1 .. omote the llSl1al 
and 11ninterrupted enjo}rment of the right by the ri I)arian owners. 

The decision in this case had a wholesome effect, for 
many owners of dams thereupon constructed :fishways.107 

But at the time of the assembling of the Twenty-ninth Gen
eral Assembly one very impor·tant dam still lacked a :fish
way. This was the Bonaparte Dam located at a strategic 
point in the Des 1foines River, near its junction ,vith the 
1Iississippi. Being without a :fishway, this dam effectually 
blocked the passag·e of fish which ente1 .. ed the Des 1foines 
Ri,rer f 1·om the 11ississippi. For .. seve1 .. al terms prior to the 
decision of the Iowa Supreme Cou1't in State v . Bea1 .. dsley, 
a bill had been introduced in the legislature authorizing .. the 
destruction of the dam and providing· compensation the1 .. e
for, but the bill failed to become law.108 The decision of the 
Supreme Court in State v . Beardsley, however, encourag·ed 
the Warden to begin suit against the O\vners of the Bona
parte Dam to compel the construction of a fishway in the 
dam. The suit, however, was lost in the district court, and 

106 15 Wallace (82 U. S. Reports), 500 at 506. 

107 Biennial Report of the State Fisli and Game Warden of I owa, 1898-1899, 
p. 15. 

108 B 1ennial Report of the State Fish and Game Warden of Io wa, 1898-1899, 
p. 15. 
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also, on appeal, in the Supreme Court. Because of this the 
Warden was led to say: 

o large a pa1">t of the State is affected, and the available supply 
0£ fish so gi~eatly depleted by the obst1,iction 0£ the river, that the 
matter is of very gi"'eat public concern. I there£ ore recommend 
legislation authorizing the purchase or condemnation 0£ the dam, • 
as the only means of restoring to the people of the state the benefits 
other,vise denied to them.109 

The Twenty-ninth General Assembly was not deaf to this 
appeal in behalf of the interests of the people of Iowa. A 
law was passed authorizing the Attorney General to begin 
condemnation proceeding·s ag·ainst the o,vners of the dam 
and providing for rf:he subsequent construction of a :fish
way.110 In accordance with this act suit was brought, but 
the jury awarded the o ,vners damages so hig·h - $40,000 -
that the State appealed. While the case was pending, how
ever, 11other ature herself remedied the long obnoxious 
situation, for the unusually severe rains of 1903 washed 
away a large part of the dam, more than sufficient, indeed, 
to permit the easy passage of :fish. And the Warden '\\.,.as 
informed ''by good authority'' that should the owners at 
tempt to rebuild, the inclusion of a :fishway could be com-
pelled by the State.111 

Though making no outstanding contributions to the 
cause of :fish protection, the Thirtieth General Assembly 
made a few alterations in the protective laws which may be 
briefly noted. It increased the open season for game :fish by 
fifteen days, but it reduced by :fifteen days the per iod during 

109 Bien1iial Report of the State Fish and Game Warden of Iowa, 1900-1901, 

p. 22. 

110 Laws of Iowa, 1902, Ch. 201. 

111 Bienniai Report of the State Fish and Game Warden of Iowa, 1902-1903, 

pp. 11, 12. 
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which the use of a trot-line was permissible. It definitely 
extended the pI·otection of the law to all bass, whether of 
the ''black'' variety or not. And it f11rther provided that 
no permit should autho1~ize its holder to seine lakes having 
an area of less than two square miles or between December 

1st and June 15th.112 

Not until the Thirty-third Gene1·al Assembly was addi
tional fish protection legislation enacted. An act of this 
Assembly, thoug·h concerned primarily with game, did con
tain some provisions relati,Te to fish. The closed season on 
t1--out and salmon, which by the Twenty-sixth General As
sembly in extra session had been limited to the period 
between the first days of November and Iarch,113 was now 
extended to include the month of October. The maxjm11m 
n11mber of game fish which mjght be taken by any individual 
in one day remained fixed at forty, but a limit of twenty 
bass, pike, or pickerel was p1--escribed. The crappie was 
included with the bass, pike, and othe1-- game fish, none of 
which under six inches in length could legally be taken. 
The intra-state shipment of game fish for purposes of sale 
was prohibited. The law passed by the Twenty-ninth Gen
eral Assembly declaring· illegal the taking of fish ,vithin 
three hundred feet of a :fishway was amended by the Thirty
third General Assembly so as to permit such taking by hook 
and line.114 

Throl1gh a technicality, however - neglect of the Speak
er of the House to sign the enrolled bill - the measure did 
not become a law 11ntil it was reenacted by the Thirty-sixth 
General Assembly.115 .. 

112 Laws of Iowa, 1904, Ohs. 92, 93, 94. 

11s Code of 1897, Sec. 2540. 

114 Laws of 101.va, 1909, Ch. 153. 

11~ Laws of Iowa, 1915, Cb. 290. 
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The fl1ndamental principle of State ownership of fish in 
})Ublic wat rs was well set forth in an act passed by the 
Thi1·ty-f ourth General ssembly. '' The ownership and 
title'', it declared, '' of all . . . . fish in any of the public 
,vate1·s of the state . . . . is he1"eby declared to be in the 
sta ie, and no . . . . fish shall be taken . . . . except 
the p rson . . . . shall consent that the title to said . . 
. . fi h shall l)e and 1·emain in the state of Iowa for the 
purpos of 1·egulating· and controlling the use and disposi
tion of the same af te1· . . . . taking'' .116 

Of only minor consequ nee were the changes made in the 
fish p1·otection la,vs by the Thirty-fifth General Assembly. 
The open season for g·ame fishing other tha.n for trout and 
salmon was xtended fifteen da s. The spear ing of '' rough 
fish' was permitted in the day-time except during· March 
and pril. The law prohibiting fishing by means othe1 .. 
than hook and line within th1·ee hundred feet of a fishway 
was amended to apply to dams as well. Inasmuch, however, 
as the law 1· quirecl all dams to have fishways, this last pro
vision ,vas technically unn ce sary.117 

In two important particula1"s the fish protective legisla
tion ,vas strengt.hened by the Thirty-sixth General Assem
bly. Th fi1·st of tl1ese had to do with the type of :fishways 
which mig·ht be construcied in dams. The existing· law left 
this matter to tl1e discretion of the dam owners provided 
that the fishways were '' of suitable capacity and facilities 
to afford a free passage for fish up and down'' the stream 
or river which the dam obst1·ucted.118 But the Thirty-sixth 
General ssembly stipulated that the fishway in each case 
m11st be constrl1cied in accordanc with the plans and speci-

11a Laws of Iowa, 1911, Ch. 118. 

• 111 La'l.us of Iowa, 1913, Chs. 204, 205. 

11s Code of 1897, Sec. 2548 . 
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fl.cations furnished by the Warden for that particular 
dam.119 

The second important action of the Thirty-sixth General 
Assembly relative to fish protection concerned the seizur e 
of seines and other illeg·al :fishing devices. Despite the leg
islation of the Twenty-seventh General Assembly in this 
respect, the Warden or his subordinates were still power
less to seize illegal :fishing de"\TJ.ces unless found in actual 
use or within ten rods of the shores of the public waters of 
the State. The wea.kness of the law in this respect was 
emphasized in three consecutive biennial r eports.120 To 
quote from the twentieth 1~eport: 

Seines, traps and other devices are used in the darkness of the 
night. Large n1Jm bers of fish are ta.ken and the small fry destroyed. 
We are ignorant of this work and only by chance does one of our 
men find it out. So long as the law remains as it is, not permitting 
us to seize a seine or prosecute a man for having it in his possession 
except when in actual 11Se or if found within ten rods of the public 
waters, it will be impossible to stop this work. If it was unlawful 
to possess a fish seine the work would be light and unlawful fishing 
of this kind could be prevented. I can see no reason for the posses
sion of a seine only for the purpose of 1Jnlawfully taking fish. 

The Thirty-sixth General Assembly heeded this recom
mendation by r epealing the ten r ods' limitation and pro
viding that unlawful :fishing devices might be seized ''wher
ever found''. The same act raised the minimum leng♦th of 
game fish other than pickerel and trout which might be law
fully taken from six inches to eight, established a minimum 
limit of ten inches for trout, and fo1 .. bade the taking of 
pickerel less than twelve inches in length.121 

119 Laws of Iowa, 1915, Ch. 276, Sec. 1. 

120 Bie11,nial Report of the State Fish and, Game Warden of Iowa, 1909-1910, 
p. 26, 1911-1912, p. 11, 1913-1914, p. 8. 

121 Laws of Iowa, 1915, Ch. 276, Sec. 2. 
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With one jmportant exception the only positive contri
bution of the Thirty-se, ... enth General Assembly to the cause 
of fish protection ,vas an act requi1·ing· pumping stations to 
equip their plants with scree11s so as to prevent the passage 
of fish into the station.122 A bill which would have per
mitted the taking· by r od, hook, and line, the only legal 
method of g·ame fishing·, except that by tr·ot-line, of an un
limited n1Jm ber of fish per day by a single individual, 
though passed in the House, ,vas defeated by a nar1 .. ow 
majo1 .. ity in the enate.123 

The exception referred to above was the passag·e of a 
fishing license la,v for non-residents. St1 .. ictly speaking, the 
purpose of enacting· the law was apparently not so much to 
limit the taking· of Iowa's fish as to aff 01 .. d additional reve
nue. Every non-resident male over sixteen year s of age 
\Vas for bidden to :fish in ar1y of the p11blic water s of the 
State without first obtaining· from the col1nty auditor a. 
license, renewable annually, the fee being two dollar s. This 
fee was raised to three dollars by the extra session of the 

~ 

Fortieth General Assembly. A penalty was provided for 
non-compliance "rith the law.124 

An act of the Thirty-eighth Gener al Assembly, the object 
of which was to reg-ulate the mussel industry, may proper ly 
be reviewed in this chapter. o mussel less than one and 
three-quarters inches in its gTeatest dimension could law
fully be taken for commercial pur poses. The Fish and 
Game Warden was author ized to close certain areas to 
mussel :fishing, though not for mor e than five years at a 

122 Laws of Iowa, 1917, Ch. 81 

12s Journal of the HO'USe of Representatives, 1917, p. 1657; Journal of the 
Senate, 1917, p. 1788. 

124 Code of 1924, Sec. 1725; Laws of Iowa, 1917, Ch. 168. A license system 
for non-resident hunters had been put in operation many years before. 
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time, or more than 011e-half of the total mussel a1'"ea. The 
act also comprised detailed restrictions conce1 .. ning the 
eq11ipment to be used in the gathering· of the mussels. No 
comme1'cial fishe1--man mig·ht tal{e mussels without securing 
a special license from the ""T arden. The cost of this f 01' a 
resident was t,vo dollars, and fo1· a no11-resident twenty-five 
dollar's. All licenses ,ve1 .. e subject to annual 1'ene,val. The 
law exempted the commer·cial mussel fishe1 .. man of Wis
consin and Illinois from the non-resident license r·equire 
ment pro'\Tided these States took reciprocal action ,vith 1·e
spect to Iowa's mussel :fishei .. men.125 

The Thi1·ty-ninth Gener·al Assembly enacted a special act 
relati,:-e to the black bass. The la,v apparently added sub
stantially nothing· to the measu1--e of protection afforded 
this fish by the protecti,Te laws in gene1'al, but it did se1•,re 
to 1 .. eiterate that a certain species of game fish - tl1e im
portance of which was being increasingly recognized -
shoulcl by all means be protected from the unscrupulous or 
me1·ely indiffe1·ent :fisherman. At the same session of the 
legislatu1--e an act ,vas passed p1--ohibiting fishing by trolling 
from a moto1·-boat on any of the lakes of the State.12 6 

Asicle f1 .. om a law declaring the o,vnership of the '' mus
sels, clams and frogs'' to be vested in the State, the only 
act of the Fortieth Gene1--al Assembly 1--elati,Te to fish pro
tection was one making mor·e stringent the regwations 
under which '' rough fish'' we1'e to be tal{en. In no case was 
a permit to take these fish to be gTa,nted for a pe1'iod longer' 
than one year or to sanction their taking between 1farch 1st 
and Jl1ne 15th- the spawning~ period. Prior to the grant
ing of a permit, a bond to tl1e value of five hundred dollar '3 
was to be deposited with the Warden by the individual 

125 Latus of Iowa, 1919, Ch. 98. 

126 Laws of Iowa, 1921, Chs. 212, 256. 
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making· application for the permit. Violation of the condi
tions under which the pe1·mit was granted would result in 
cancellation of it.127 

At its extra session for the purpose of law codification 
and revision the Fortieth General Assembly made a n11m
ber of, changes in the fish protective laws which will be 
noted. One of these provided for a male resident :fishing 
license applicable only to the '' stocked meandered lakes'' 
of the State. For :fishing in the streams and unstacked 
public lakes, no license was necessa.ry for a resident. Tech
nically, however, a lake may be considered stocked after 
one consig"J1roent of fish has been placed in it by the Warden 
or under his direction. The license provision did not apply 
to residents under eighteen years of age. The same license 
authorized the holder to hunt as well as to fish. The license, 
the fee for which was one dollar, was to expire a.nnually 
but was, of course, renewable. No license was required for 
fishing in waters within the con:fines of one's prope1~ty. If 
found upon the person of any one other than the person to 
whom originally issued, the license was subject to revo
cation.128 

By an apparent inadvertence of the codifiers, the status 
of the non-resident with respect to fishing was rendered 
somewhat uncertain. In the section prohibiting· :fishing 
without a license no distinction was made between the resi
dent and the non-resident, the term ''male person'' being 
used and the license requirement applying only to :fishing in 
'' the stocked meandered lakes of the state''. N everlheless, 
in the section dealing· with fees the resident and the non
resident were treated separately, there being prescribed 
the payment of one dollar for the :fishing of residents in the 

121 Laws of I owa, 1923, Ohs. 28, 32. 

12s Code of 1924, Secs. 1719, 1720, 1722, 1725, 1729. 
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'' stocked meandered lal{es '' only, but a fee of three dollars 
fo1 .. the :fishing of no11-1--esiclents or resident aliens in '' any 
state ·\"vaters '' .129 But, as ,vill be noted below, this incon
sistency was cor1--ected by an act of the Forty-first General 

Assembly. 
Another provi ion establi heel the zone S)7 Stem witl1 re

spect to :fiRhing·. Io,va being· a la1 .. ge tate, its tempe1 .. att11·e 
and climate in the northern part is sufficiently different 
from that of the southern part to make some difference in 
the spaw11ing pe1·iocls of the :fish and the time of year "rhen 
it is expedient to take them from the waters by l1ook and 
line. By dividing the tate i11to zones - a nortl1ern ancl a 

southe1·n - different regulations weI·e possible witl1 respect 
to :fi~hing in each zone. Tl1e act prescribed separately the 
closecl season on the diff e1·ent "Tarieties of fish in the north
ern zone and in tl1e southern. The closed season on black 
bass was declared to be f1 .. om December 1st to June 14th i11 

the northern zone, but f1 .. om ovember 15th to 1\Iay 31st in 
tl1e southern. The closed season on all other game fish 
except trout or salmon was to be from December 1st to 1\Iay 
14th in the no1·thern zone, but from Novembe1~ 15th to April 
30th in the soutl1ern. The closed season on trot1t 01· salmon 
for both zones was declared to be from September 1st to 
.LL\ pril 14 th.130 

The act also reduced the limit of the day's catch for any 
one indi,ridual from forty to twenty-fi,re, of which not more 
than ten wer~e to be pike or bass.131 

~Iinor changes we1·e made witl1 respect to the minimum 
lengil1s of :fisl1 " rhich might be taken by hool{ and line. 
Protection in this respect ,vas, for the first time, accorded 

129 Code of 1924, Secs. 1719, 1725. 

13° Code of 1924, Secs. 1730, 1731. 

131 Code of 1924, Sec. 1732. 
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the yello,v perch and the sunfish, the limits of which were 
fixed by the ne,v legislation at se, ... en arid six inches T'espec
tively.132 

Another section of the act declared unlawful the 1·emoval 
01· destruction of a dam by its owner 01-- the alteration of it 
in such a way as to lower the water level, '' without giving 
,rritten notice to the state game wa1·den ten days prior to 
such removal or change' '.133 

Another provision required the licensing of wholesale 
fish markets, the license fee in each case to be ten dollars 
annually. Each holde1 .. of a license was required to submit 
to the Fish and Game Warden an annual report '' of all :fish 
caug·ht or taken from ,vaters under the jurisdiction of this 
state, which were handled by such licenses. '' 134 

Althoug·h the act continued in effect the general prohi
bition ag·ainst the sale or transportation for sale of game 
:fish, it was p1·ovided that '' one day's catch lawfully taken 
may be sold, in the immediate vicinity where taken, to an 
individual for his family consumption, by the party taking 
such fish.'' Not more than f 01 .. ty :fish, and these not for 
purposes of sale, mig·ht be shipped by any person in one day 
'' except as otherwise p1 .. ovided under license to :fish with 
seine or net or unde1 .. peJ·mit f1·om the state game warden.'' 
Shipments of fish taken with licensed nets or seines were to 
have attached thereto '' a tag stating the name and address 
of the consignor and consignee, the amount of each kind 
contained therein; the waters from which taken, and that 
same we1 .. e taken with licensed nets or seines.'' The act 
further provided that the presence among a shipment of 
:fish of a single specimen taken or transported contrary to 

1s2 Code of 1924, Sec. 1733. 

1ss Code of 1924, Sec. 17 42. 

1s4 Code of 1924, Sees. 1752, 1753. 
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law was sufficient to subject the entire shipment to seizure 
by the Warden or his deputies.135 

With respect to fish, so far as the interior waters of the 
State are concerned, the legislation enacted by the Forty
first General A sembly was of minor consequence. Sheeps
head were added to those fish which mig·ht be taken by net 
or seine from the waters of the State by those holding per
mits. And the minimum lengih of the p1·oli£c sunfish which 
might leg·ally be taken, by 01 .. dinary methods of :fishing, was 
reduced from six inches to four . The i11consistency in the 
sections of the code dealing with :fishing licenses was cor
rected, all non-residents being· specifically for bidden to fish 
without a license in '' any state waters ''. Thus the restric
tion with respect to the :fishing of non-1·esidents was more 
drastic than the orig·inal law l1pon this subject enacted by 
the Thirty-se,:renth General Assembly, for that had involved 
only males over sixteen year· of age. But the act of the 
Forty-first Gene1"al Assembly applied to non-resident wom
en and children as well as to men. It should be pointed out, 
howe,rer, that no license to :fish is required by a resident 
female or by a 1~esident male 11nde1~ eighteen years of age.136 

THE BOUNDARY RIVERS 

The bounda1·y rivers of Iowa include those parts of the 
1fississippi, 1fissouri, and Big Sioux rivers which are in 
the jurisdiction of Iowa, and a small section of the Des 
Moines River. The jurisdiction of a State over its bot1n
dary rivers, unlike that over its interior waters, is limited 
to the middle of the main channels of the rivers. Certain 
powers of the Federal Government, moreover, may be exer
cised in such a way as to curtail even this measure of juris-

13~ Code of 1924, Secs. 1780, 1783, 1786, 1787. 

186 Laws of I owa, 1925, Ohs. 34, 35. 
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diction. The important point for us to bear in mind, how
ever, is that if fish protective laws with respect to boundary 
rivers are to be effective, there should be concurrent legis
lation upon the part of the States on either side of the 
river. For what does it profit one of these States to enact 
stringent la,vs with 1,espect to :fishing on its side of such a 
river, if the State on the opposite shore is very lax in this 
respect? The former State would feel that its curtailment 
of the :fishing· privileges of its own citizens was simply re
acting· to the benefit of the citizens of the other State. The 
difficulty would be in larg·e measure avoided, of course, if 
the fish would remain within the jurisdictions of their re
spective States, but there is no evidence that fish have ever 
reg·arded their personal activities as subject to common 
law rest1--ictions. 

Concurrent legislation, howeve1 .. , is not easy to bring 
about. The people of two States - or the legislatures of 
those States - facing· the same problem may not want to 
solve it in the same way. The legislation of a State, for 
one thing, will usually keep step with the progTess of edu
cation in that State, and the standards in this respect of 
two States are not likely to be identical. Moreover there 
are other factors which can not be considered here that 
may render concurrent legislation difficult. It will suffice to 
observe in introdl1cing the phase of the problem to be dis
cussed in this connection that the legislature of Iowa in 
general has fallowed until recently the policy of exempting 
the boundary rivers from the effects of acts passed with 
respect to the fish in the waters of the State. 

The earliest fish protection laws of Iowa, to be sure, did 
not exempt the boundary rivers. But the :first truly com
prehensive fish protection law - that of the Sixteenth Gen
eral Assembly- contajned the following provision: '' Pro-
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vided, that nothing herein contained shall be held to apply 
to fishing in the Mississippi and 11issouri rivers.'' 137 

The following year the Fish Commissioner, while not spe
cifically advocating that the full measure of the law be 
extended to the fish in the Mississippi and 11issouri rivers, 
did recommend that some protection be afforded them. He 
stated that he knew of instances ,vhere from thirty to eig·hty 
thousand pounds of fish had been taken from the Mis is
sippi at one haul of the seine. For legislation protecting 
fish in the boundary rivers of the tate to be truly eff ec
tive, however, the States bordering on the fississippi and 
1Iissouri should enact identical laws on the subject.138 

No action, however, was taken by the legislature at this 
time. The Eig·hteenth General Assembly, on the contrary, 
placed that part of the Des 1foines Rive1· which served as 
the boundary between Iowa and TYiissouri in the same cate
gory as the 1fississippi and 1fissouri so far as fish legis
lation was concerned.139 

Four years later an attempt was made to extend protec
tion to the fish in the bo11ndary rivers through the intro
duction in the House of a bill whose object was to repeal the 
clause of the fish protection act of the Sixteenth General 
Assembly which had declared the law non-applicable to the 
1Iississippi and Missouri rivers. The bill failed to receive 
a constitutional majority in the House, thoug·h a substitute 
for it did pass the lower house but failed to come to a vote 
in the Senate.140 

131 Laws of Iowa, 1876, Ch. 70, Sec. 10. 

138 Biennial Report of the State Fis1i Commission, of Io wa, 1875-1877, pp. 10, 
11. 

139 Laws of Iowa, 1880, Ch. 92. 

140 Journal of the House of R epresentatives, 1884, pp. 152, 218, 456, 457, 
481; J CYUrnal of the Senate, 1884, p. 581. 
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And when the Twenty-third General Assembly enacted its 
long :fish protection and propagation act - discussed in 
detail in part one of this chapter and in Chapter IV - it 
added the Big Sioux River to the other three river s to which 
the fishing laws were held not to apply.141 

In his tenth biennial report the Fish Commissioner rec
ommended that his jurisdiction over boundary rivers should 
extend '' as far as the tate 's jurisdiction extends in crim
inal cases'' .142 

There was, however, some question as to just what the 
term '' boundary rivers'' included. Did the term '' ~Iissis
sippi' ', for instance, include the sloughs, bayous, and lakes 
wholly within the State of Iowa, but remotely connected 
with the Mississippi, or simply to the majn channel of that 
river1 This question was finally settled by the Iowa Su
preme Court in the case of State v . Haug.143 This decision 
was so important that a measurably complete report of the 
case is in order here. G. H. Haug was arrested by the 
Commissioner for seining :fish in Big Lake, a body of water 
three miles north of Lansing, connected by an outlet with 
the Mississippi River but wholly within the State of Iowa. 
Haug did not deny the seining but majntained that Big 
Lake was a part of the 1fississippi, and that the provisions 
of the law prohibiting seining in the public waters of Iowa 
did not apply to this lake. A lower court decided against 
Haug, but on appeal to the District Court of Allamakee 
County, the lower court's ruling was reversed, Big Lake 
being declared a part of the J\fississippi and thus exempt 
from the :fish protection provisions of the laws pertaining 
to the waters of the State in general. 

141 Laws of Iowa, 1890, Ch. 34, Sec. 11. 

• 142 Biennial Report of the State Fish Commission of Iowa, 1892-1893, p. 16. 

143 95 Iowa 413. 
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'' As soon as the ,Terdict was learned'', ,vrote the Com
missioner, '' the lakes, bayous and sloug·hs on the Io,va side 
of the l\Iississippi s,varmed with market :fishermen, who, 
taking ad,7 antag·e of the situation, did not corrfine their 
work of destruction to the limits of these waters, but were 
knO\\'n to g·o more than a mile up the ri, ... ers and creeks that 
empty into the 1Iississippi. . . . Under Judge Hoyt's 
decision I could do nothi11g to prevent the outrage.'' 144 

In view of this condition it may be well imagined that the 
decision of the upreme Court of Iowa, to which the State 
had appealed, ,vas a,vaited with t1--epidation by the Com
missioner and all those anxiou for the p1--otection of :fish in 
Io,~.ra waters. The opinion of the cou1--t, rendered on Octo
ber 3, 1895, reversed the j11dgment of the district court and 
upheld the State's contention that Big Lake was not, within 
tl1e meaning· of the fish laws, a part of the Mississippi. 

The facts in the case, the court held, showed that Big 
Lake had well defined banks, no current, and had not been 
used for purposes of navigation. These facts of themselves 
argt1ed that the lake was practically, if not teclmically, 
independent of the river; but the court definitely ruled that 
Big Lake was wholly in the State of Iowa, being from one
quarter to one-half mile removed from the main channel of 
the 11ississippi. It did not, then, serve as a part of the 
boundary between Iowa and Wisconsin. The intent of the 
legislature in enacting fish protection laws, the court held, 
was to protect the fish in waters which were wholly ,vithin 
tl1e limits of the State. The boundary rivers, it is true, had 
l)ee11 excepted, but ince Big Lake was in no sense a part of 
the State boundary and ,vas entirely under Iowa's juris
diction, it was to be governed by the general laws covering 
fish protection in the water s of Iowa. 

1 44 Biennial R eport of the State Fish Commission of Iowa, 1894-1895, p. 9. 
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But still there were no laws protecting the fish in the 
channels of the boundary rivers. In the Twenty-fifth Gen
eral Assembly a bill had been introduced in the Senate, 
which, by repealing the exemption clause - Ch. 34, Sec. 11 
- of the general :fish protection law of the Twenty-third 
General Assembly would have automatically extended the 
protection afforded by the other provisions of that chapter 
to all of the four boundary rivers. Although reported 
fa,7 orably by the Senate Fish and Game Committee, the bill 
apparently never ca.me to a vote.145 

or was legislative action taken when in 1899 the Com
missioner recommended that the sphere of the fish p1 .. o
tective laws be extended to the middle of the main channels 
of the bounda1"y rive1"s, although he pointed out that since 
the seining of :fish had been prohibited by Wisconsin and 
Illinois the :fishe1~men of these States were coming over to 
the Iowa side to ply a t1,.ade in a manner illeg·al in their own 
States. The Warden reported that ''800 wall-eyed pike 
'"eig·hing· f1·om two to :five pounds . . . . besides a larg·e 
number of fish of other vTarieties' ', had been taken with one 
haul of the seine near Sabula, Iowa, by :fishermen from 
Savannah, Illinois.146 

B1-1t it was not until 1902 that the legislatu1~e took any 
action whatever with respect to the problem of protection 
of the fish in the channels of the boundary rivers. And the 
only action taken in that year was the removal from the 
exemption class of the Big Sioux River, to which hereafter 
,ver e to apply the provisions of the fish laws in general. 
This law was passed unanimously in both houses. 147 

1 45 J ournal of the Senate, 1894, pp. 505, 60 6. 

146 Biennial Report of t he State Fish, and Ganie Warden of Iowa, 1898-1899, 
pp. 8, 9. 

141 Laws of I owa, 1902, Cb. 104, S ec. 1; J ournal of the H ou-se of Represen
tatives, 1902, p. 344 ; J ournal of t he Senate, 1902, p. 604 . 
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The Thi1,t - econd General ssembly, howev r, attacked 
the problem in earnest. A bill was passed by a unanimous 
vote in both hou es forbidding seining· without an annual 
licen e and also p1 .. ohibiting· the actual taking-- by hook and 
line of certain de ignated g·ame :fish in those parts of the 
four boundary river within Iowa' jurisdiction.148 The 
bill, howe,.,.er, was vetoed b Governor lb rt B. 11mmins. 
''I ha,.,.e g·rave doubt' , read his eto messag·e, ''whether the 

tate of Iowa can :fix th terms upon which :fish may be 
taken from the flowing· ,vat 1-- in our bo11ndary riv ... 1 .. s; but 
I would not withhold my approval for this reason alone.'' 

-what the Governo1· con ide1--ed a more serious defect ii1 
the bill wa that tl1e siz limits of the va1 .. ious :fi h which 
might be taken in the boundary rivers, as :fixed by the act 
we1·e more strict than thos which prevailed with respect to 
fish of corresponding species in the interior waters of the 
State. '' If the bill unde1· con ide1--ation we1--e to become a 
la,v' ', the veto me sage continued, ' the sportsman could 
take ,vith hook a.nd line from the interior .. waters ba s, cat
fish, pike or trout of six inches or more in length, but could 
not take them from the . . . . boundary str·eams unless 

• 

they we1'"e of the size prescribed in ection Four. There is 
no reason for such discrimination. The evidence laid be
f 01·e me shows that the angler rarely catches the kinds of 
:fisl1 mentioned in the bill with his hook and line, as larg·e a 
the1·e provided, and the practical ffect of the law would be 
to p1·ohibit hook and line fishing in these bounda1 .. y 
streams.'' 

The messag·e further pointed out that under the provi
sions of the act in question and of those acts regulating· the 
buying· or selling· of game :fish, a person purchasing a game 

148 Journal of the House of R epresentatives, 1907, pp. 957, 958; J ournal of 
the Senate, 1907, pp. 1051, 1052. 



390 IOWA JOUR1 AL OF HISTORY AND POLITICS 

:fish of a length between the limit preva.iling with respect to 
the interior ,,Taters and that established by the act in ques
tion in case of the boundary rivers, might or might not be a 
criminal, depending upon whether the fish had been taken 
from the interior waters or from the boundary rivers.149 

Later in the session a bill was introduced in the House 
contai11ing a provision relative to seining like that in the 
bill vetoed, but placing no I"estriction upon the size of fish 
which might be taken by hook and line from the boundary 
rivers. It passed the House by a unanimous vote, but 
reached the enate only one day before that body's ad
journment and was left in the Sifting Committee.150 

At last, in 1909, a law was enacted protecting the fish of 
the boundary rivers from the ravages of the net and the 
seine. This la,v 1 .. equired that a license, 1--enewable annually, 
ml1st be held by anyone seining any portion of the boun
da1 .. y rivers (including the Big· Sioux) within Iowa's juris
diction. The license fee was fixed at ten dollars for each 
five hund1--ed feet of seine, and there were additional 
charges based on the weight of the lead carr .. ied by the net 
and on the supplementary nets used. Prior to the granting 
of a license a non-resident was 1--equired to deliver a bond to 
the Fish and Game Warden. Tags were to be provided for 
attaching to the licensed nets. No seine or net of a mesh 
less than two and one-half inches was to be licensed unde1· 
the act. No ca.tfish less than ten inches long might be taken 
by seine or net from the waters of the boundary rivers; or 
any bass, pil{e, picl{erel, or crappie less than :fifteen inches 
in length, nor were any pike, bass, or crappies to be taken 
by net or seine from the boundary water--s between hlarcl1 

1~0 Journal of the House of Representatives, 1907, pp. 1383, 1384. 

1so Journal of the House of Representatvves, 1907, pp. 1455, 1519; Journal 
of the Se11ate, 1907, pp. 1437, 1438. 
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31st and June 1st- the spawr,ing period. The act directed 
that fish of a species or size not permitted by the act that 
were taken in nets were to be returned immediately, with
Ollt injury, to the waters. The funds de1 .. ived from the sale 
of licenses were to be expended by the Warden in admin
iste1·ing his depa1 .. tment, and particularly for fish rescue 
wo1'k, as will be noted in the chapter on :fish propag·ation.151 

The protection of the fish in the bouncla1 .. y waters of the 
tate ,,.ras carried a step furth r in 1911, when the Thirty

£ ourth General Assembly enacted a law which removed 
from the boundary class, so far as :fish protecti,re provi
sions were concerned, the Big Sioux River and the boun
dary portion of the Des foines River. Thus the taking of 
fish from the boundar parts of these rivers within Iowa's 
ju1"iscliction was now prohibited except by hook and line. 
The same act, howe-ver, reduced the size limits on the va
rio11s game :fish which might be taken by net or seine, with 
the exception that the size limit on pickerel was raised from 
twel,Te inches to :fifteen inches, with limits of one and three 
pounds on sand and rock sturgeons, respecti,,ely.152 

In the administration of the license laws with respect to 
seining in the 1:ississippi and 11issouri rivers, however, 
one serious difficulty was encountered. The Illinois law 
req11iring· licenses for seining in the 11ississippi had been 
decla1·ed unconstitutional and the Iowa :fishermen conceived 
the idea of con£ning· their seining to points just east of the 
center of the main channel ( or thalweg) of the river, thus 
appa1 .. ently evading· the requi1'ement that they take out li
censes as provided by the Iowa law. One such fisherman, 
however - Enos l\Ioyers, by name - was arrested charg·ed 
with violation of the law. The District Cou1"'t of Des Moines 

1151 Lat/.;s of Iowa, 1909, Ch. 155. 

152 Laws of Iowa, 1911, Ch. 117. 

' 
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County, in which the case was tried, discharg·ed the de
fendant on the g91"'ounds that Iowa had no jurisdiction what
ever over fishing beyond the middle of the main channel. 

The State appealed to the upreme Court of Iowa, and 
the latter, on June 25, 1912, handed down a decision re
versing the judgment of the district court. The court held 
that the concurrent jurisdiction over the Mississippi gTant
ed by CongTess to Iowa and Illinois empowered Iowa to 
prosecute violations of its fishing· laws even though such 
violations occur1"ed on the Illinois side of the rive1"'. The 
court based its decision substantially on that in State v. 
Mullen (35 Iowa 199) ,vhich was to the effect that the 
State's jurisdiction with respect to the abatement of a 
nuisance extended from bank to bank on the Mississippi. 
So far as Iowa's criminal jurisdiction over the Mississippi 
is concerned, said the court, '' it seems to be conceded on all 
hands'' that this extends to '' any portion of the river so far 
as it constitutes the common boundary'' between Iowa and 
another State. ''We see no distinction which can be drawn 
between statutes reg~lating . . . . the maintenance of 
nuisances and those relating to fishing.'' 153 

The effect of this decision was expressed by the W arde11 
in the f ollo,ving words : 

Fishermen who were fighting the law claiming it to be unconsti
tutional and 1~efused to take out the legal license, are now applying 
for them and are banding together for the protection of fish in 
these boundary waters. With such 01 .. ganization and the strict 
enforcement of the law the fish in this great source or supply will 
increase instead of decrease as has been the case during the last 
few years.154 

15s 155 Iowa 678; Bien1iial Report of the State Fish and Game Warden of 
Iowa, 1909-1910, p. 10. 

154 Biennial Report of the State Fish, and Game Warden of Iowa, 1911-1912, 
p. 14. 
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No legislative change occurred with 1"egard to the status 
of fishing in the boundary rivers until 1924 when the Forti
eth General Assembly, in ext1--a session for the purpose of 
law revision and codification, made a n11mber of changes in 
the boundary l"iver laws. The annual license fee for each 
:fi.-,e hundred lineal feet of seine was raised from ten to 
fifteen dollars, and the charges for lead, supplementary nets, 
and so forth, were likewise increased. Annual reports were 
required from holde1--s of seining licenses, '' stating· in detail 
the amount and kind of fish caught, the amount for which 
same were sold and the total value of ach kind. '' Failure 
to submit such a report might rende1· the licenses non
renewable. Two fish - the yellow perch and the sunfish 
we1~e added to those upon ,vhich a size limit was placed 
when taken by net or seine.155 unfish must be six inches 
long and yellow perch seven inches. 

1Iore notable than any of the e changes, however, was the 
placing of the two gTea t boundary ri,rers - the Iississippi 
and the niissouri - in the same class as the interior waters 
of Iowa, so far as hoolr and line and general :fishing regu
lations were concerned. Fi hing· with licensed seines was 
still to be permitted in these ri,rers, but no bass, pike, or 
c1~appies mig·ht be taken at any season of the y ar by this 
method. Thus, three of the leading game fish were now 
equally protected in all of the waters - interior and bo11nd
ary- of the State. With the exception of seining·, the only 
difference between the :fishing regulations relative to the 
Mississippi and the Missouri and those pertaining to the 
interior waters of the State is that the laws relative to the 
former permit t r olling from power boats while the latter do 
not.156 

156 Code of 1924, Secs. 17 48, 17 49, 1751. 

911·1 166 Code of 1924, Sees. 1737, 1751 . 
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IV 

GA.l\IE PROTECTIVE LEGISLATION 

The term ''game'', as used in this article, may be consid
ered as including those wild birds and animals, of value as 
food or otherwise, which are sot1ght by the sportsman or 
trapper. 

Althoug'h a bill looking towa1 .. ds the protection of game 
had been introduced into the House in the course of the 
Fifth General Assembly and had been approved by the Com
mittee on Agriculture, to which it had been referred,157 the 
first game protection law was enacted by the following 
General Assemblv. A bill to this effect was introduced in .., 

the enate and was refe1 .. 1'ed to a special committee from 
which it was later reported and its passage recommended. 
It encountered some opposition. A motion was made to 
postpone the bill indefinitely, but this was lost. An amend
ment was then proposed permitting the killing of game by 
any person for his own use. This would have defeated the 
essential purpose of the bill, but it was voted down. The 
bill :finally passed the Senate by a vote of 23 to 12, and the 
House, in a slightly amended form, by a vote of 40 to 17. 
Attempts in both the House and the Senate to amend the bill 
so that it would not protect prairie chickens were not suc
cessful.158 

The law declared illegal the killing, ensnaring, or trap
ping·, except upon one's own premises, of wild deer, elk, tur
key, prairie chickens, grouse, or quail between February 1st 
and July 15th of each yea1... To buy or sell any of these ani
mals or birds whicb had been obtained in violation of the act 

1 15 1 Journal of tl1,e House of Bepresen,tatives, 1854-1855, pp. 226, 255. 

115s Journal of the Senate, 1856-1857, pp. 104, 333, 334, 385, 386; Journal, of 
the House of Representativ es, 1856-1857, p. 480. 
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was also declared illegal. To have such animals in pos es
sion betwePn these dates ,vas to be regarded as ''p1"'ima 
facie ' e,Tidence of , ... iolation of the law. There was also a 
p1 .. o, ... ision conce1--ning t1·espass similar to that of the early 
fish protecti,Te la\'lS. The penalty was :fixed at :fifteen dollars 
for· each deer or elk, and at three dollars for' each bird il
leg·ally taken.159 

At the next session of the legislatu11 e the closed season 
established by this first protective act was extended to in
clucle the month of January, the remainder of July, a11d half 
tl1e month of August of each year.160 

Although no new game protective legislation ,vas enacted 
by the Eighth General Assembly, such legislation as had 
already been placed upon the statute books was allowed to 
stand, despite the introduction of a bill to repeal the game 
law of the eventh General Assembly and despite efforts 
to remove the protection accorded prairie chickens.161 

The inth General Assembly passed a law 1 .. endering 
existi.J1g game p1--otective legislation somewhat more strin
gent. A bill to this effect passed both the Senate and the 
House, though in the latter body attempts were made to 
kill it and to 1·ender it inapplicable to counties of less than 
twenty thousand inhabitants. The law extended the closed 
season to September 1st on the birds and animals originally 
p1·otected by the legislation of the Sixth General Assembly, 
with the exception of prairie chickens, the closed season on 
which was limited to the six months between February 1st 
and August 1st. A six months closed season on woodcock 
was also declared. The penalty for taking game birds 

1159 Laws of Iowa, 1856-1857, Ch. 164. 

160 Lav.,1s of I owa, 1858, Ch. 147. 

1 61 Journal of the Senate, 1860, pp. 263, 525; J 011,rn,al of the H<YUse of Repre
sentatives, 1860, p. 88. 
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illegally was raised from three to five dollars for each 
bird.162 

No additional p1·otective legislation for game was en
acted by the Tenth General Assembly, and, indeed, there 
was apparently very little activity in this regard upon the 
part of any of the legislators. In the course of the follow
ing· Assembly, however, a bill was passed by the enate 
aiming to make more stringent the regulations governing 
the taking· of prai1"ie chickens. But in the House the chair
ma.n of the Committee on AgTiculture to which the bill had 
been 1~efer1 .. ed reported that ''inasmuch as prairie chickens 
are in the western and a considerable portion of the central 
parts of the tate so injurious to the settlers that they are 
unable to raise the necessary vegetables, &c., for-- the use of 
their families, and being· of the opinion that it is more the 
duty of the Legislature to protect men, women and childr .. en 
than prairie chickens'', the committee recommends that the 
bill be indefinitely postponed.163 

Had there been at this early date some tate official spe
cifically responsible fo1· the enfo1~cement of the game laws, 
the legislature might have a oided the difficulty pointed 
out by the committee chairman. It could have vested in 
that enforcement officer power to extend or withhold, p1--o· 
tection to the p1--ai1 .. ie chiclcen dependent upon local condi
tions. This polic of g·1·anting discretionary power will 
be considered more fully in a late1· connection. 

During the course of the p1·oceeding·s of the Twelfth Gen
eral Assembly both houses we1--e the 1--ecipients of seve1·al 
petitions relative to g·ame protective legislation. ome of 
these sought more stringent game protection laws in gen-

1a2 Laws of Iowa, 1862, Ch. 115; Journal of the House of Representatives, 

1862, p. 661. 

1as Journal of the Senate, 1866, p. 413; Journal of the HO'USe of Representa

tives, 1866, pp. 501, 502. 
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e1·al · others wer·e cone rn d with additional protection for 
the ,vild tu1'k y 01-- the prai1·ie chick n. The ommittee on 
A.gTic11ltur in the enate to which the petitions received 
by that body were 1'ef e1·1·ed, r po1 .. t d that in their opinion 
''no change is ad,.,.isable at this tim . ' But the nators 
apparentl}r conside1'ed that ihe will of their constituents 
was expre sed more accu1--ately throug·h tl1e petitions tba.n 
th1'ough the report of their ommitte on Agriculture, for 
notwithstanding the attitl1de of the committee, a g·ame 
protection bill was passed by the enate. lthough this 
bill, not being pas ed by the Hous , failed to become a law, 
the enate later passed a g·ame protective bill which had 
originated in the House and had be n passecl by thai 
body.164 The law changed slightly the closed season on 
quail and 1t1ff ed grouse, and it restored protection during 
the month of January to the prairi chicken, but curtailed to 
the extent of one month the closed season on deer, elk, and 
wild turkeys. 

The above reg11lations applied to the taking of g·ame by 
shooting only. The trapping of any of this game was for
biclden by the law except in the month of December. J\{ore
over there was to be no trapping of quail prior to December 
1, 1872. As in the case of previous acts, however, these 
reg1.1lations did not apply to trapping or shooting on one's 
O\vn premises, though gam shot 01· killed under such con
ditions must be for the owner's exclusive use. The p1~0-
vision relative to the buying, selling, or having in possession 
of game illegally taken was sjmilar to that of th game 
protective law passed by the Sixth General Assembly . 
Railroads or othe1-- common carriers transporting game 
birds or anjmals protected by the act within their respective 

164 J CYUrnai of the Senate, 1868, pp. 102, 136, 243, 246, 258, 271, 401, 500, 
501; Journal of the House of Representatives, 1868, pp. 65, 92, 210, 252, 273, 
408, 409, 410, 510, 511. 
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been taken for such 1·easons. This last provision proved 
insufficiently string·ent, as will be seen.166 

The ],ourteenth General Assembly turned its attention to 
the problem of further protection fo1" g·ame birds and a.ni
mals. From the petitions ,vhich were received by the legi -
lature, particularly the lower chamb r, it was evident that 
the people were anticipating .. not only more stringent pro
,·isions "\\11th re pect to th g·am alr ady p1"otected, but in 
addition some m asure of p1'otection for fl11"-bearing ,ini
mals.167 

Thus it is 11ot urpri ing that an act wa passed which ex
tended by :fifteen da. s the closed sea on on deer, elk, and 
prairie chicken. Ioreo,Ter the trapping of any of the 
above, or of any woodcock, quail, gro11se, pheasant, or 
turkey was fo1,bidden during any part of the year except on 
one's own premises. The pI·ohibition of the ensnaring·, 
netting·, or' trapping of quail, for which the Twelfth General 
Assembly had provided 1.1ntil December 1, 1872, was now 
made permanent and was extended to prohibit also the 
killing· of quail by other methods. For this provision 
in the act the enate was mainly responsible, but its effec
ti,reness was in larg·e measure nullified by another clause 
which the House insisted be made a part of the la,v. This 
permitted the shooting of quail on the premises of another, 
,vith the latter~'s permission, ''within the tjme designated 
in the act to ,vhich this is an amendment'', meaning· appar
ently from September 12th to December 15th. The act 
also declared a closed season on beaver, mink, otter, and 
muskrat between April 1st and November 1st of each year, 
the trapping or ensna1--ing, as well as the shooting, of these 

166 Laws of Iowa, l 70, Ch. 74. 

161 Journal of t1ie House of R epresentatives, 1872, pp. 80, 120, 160, 229, 
294, 373, 385, 405; Jo urnal of the Senate, 1872, p. 236. 
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fur-bearing animals being forbidden during this period.168 

During the extra session for the purpose of codification, the 
Fourteenth General Assembly made a few minor changes 
in the game laws.169 

The Fifteenth General Assembly enacted a law which, 
though strengthening the game laws in certain details, de
prived the prairie chicken of a very considerable measure 
of protection. The act declared illeg·al the shooting or 
killing of prairie chickens ''between the first day of De
cember and the fifteenth of August next following'', but 
only when the birds so taken were to be shipped ''to any 
point within or without the state for the purpose of selling 
the same for profit''. Thus the shooting of prairie chickens 
for the purpose of sale was permitted during three and 
one-half months of the year, and their shooting for private 
consumption was allo,ved throughout the entire year. The 
act did, however, extend slightly the closed season on deer. 

It provided furthermore that the shipment of g·a,me birds 
or animals legally killed should be lawful only when oath 
was taken by the shipper to the effect that the birds or 
animals were not being transported ''for sale or profit''. 
The trapping of game birds (including the prairie chicken) 
was p1~ohibited at any time of the year, but, acco1 .. ding to 
the letter of the law, the trapping of game animals during 
the closed season was not prohibited under the ga,me act of 
the Fourteenth General Assembly. In all the various pro
hibitions of the act, with the exception of that involving the 
prairie chicken, the reservation ''except upon one's own 
premises'' was omitted, thus extending the protective hand 
of the State to the game on a person's property which 

16s Journal of the Senate, 1872, p. 628; J ournal of the House of Eepresenta-

tives, 1872, p. 868; Laws of Iowa, 1872, Ch. 217. • 

169 Code of 18'73, Sec. 4048. 
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formerly mig·ht be killed by the owner even during the 
closed season. The shooting of quail, however, '' upon any 
inclosed or improved premises with the consent of the 
owner or occupant thereof'' was p rmitted during the last 
three months of the year.170 

But the legislature was soon to 1~egret its action in per
mitting~ the killing of prairie chickens for commercial pur
poses and the ixteenth General Assembly lJy unanjmous 
vote in both houses, prohibited the killing· of prairie chick
ens for the purpose of shipping the same with intent to 
sell, by'' any person, anywher , at any time of the year''.171 

And in an act with many provi ion the eventeenth Gen
eral Assembly completed the resto1--ation of the protection 
which had been accorded the prairie chicken prior to the 
legislation of the Fifteenth General Assembly. Indeed, it 
did slightly better. It extended the closed season to include 
the period of nine months between December 1st and Sep
tember 1st of the year following. finor changes were 
made in the closed season periods with respect to woodcock, 
ruffed grouse, wild turkey, and quail. The killing of duck, 
snipe, g·oose, and brant was prohibited b tween May 1st 
and August 15th. The clause prohibiting ensnaring or 
trapping applied to game animals as well as birds. 

This law mar ks also the :first prescription of a'' bag limit'' 
for game birds. The killing during any one day by a single 
individual of more than twenty-five of '' either kind of said 
named birds'' - grouse, prairie chicken, snipe, woodcock, 
or quail-was forbidden. 

The act further provided that possession of game birds 
or animals within :five days of the end of the open season 
(but not for longer than this) should be legal. Moreover 

110 Laws of Iowa, 1874, Ch. 69. 

1 71 Laws of Iowa, 1876, Ch. 122. 

\ 
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the shipping of g·ame ol1tside of the State was prohibited 
entirely; but, as in the case of the act passed by the Fif
teenth General Assembly, upon the making of a proper 
affidavit, g--ame birds not to exceed one dozen in any one 
day might be shipped to points within the State, though not 
for sale. 

The seven months of closed season on fur-bearing ani
mals was continued, but the killing, ensnaring, or trapping 
of any of these animals was permitted during the closed 
season where necessary to protect private property from 
• • lilJUry. 

Substantial increases were made in the fines imposed for 
violations of the provisions of the law. A new clause de
clared the swivel-gun an illegal weapon for the shooting of 
game, and also prohibited the use of ''medicated or poi
soned food'' in the taking of g·ame birds. 

To promote enforcement of the law, it was provided that 
in the case of every prosecution an attorney was to be 
appointed by the court to manage the case for the State. 
Such attorney was entitled to a fee of ten dollars, to be in
cluded in the costs. And the informant was also declared 
to be entitled to an amount equal to one-half of the fine 
imposed, the same to be in like manner included in the 
costs.172 

After the passage of such a comprehensive law it was 
a.Jmost expected that there would be a lull in the activity 
of the following· General Assembly with respect to game 
protective legislation. One law, however, was passed in 
the last day of the session by a bare constitutional majority 
of one. This act withdrew the protection accorded snipe by 
the Seventeenth General Assembly, and t.he period of closed 
season on the pinnated gTouse - prairie chicken - was 

112 Laws of Iowa, 1878, Cb. 156. 
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diminished by fifteen days.173 The Twentieth Gene1~a1 
Assembly, however, reestablished the clo ed season on the 
prairie chicken between Decembe1· 1st and the following 

eptember 1st. The Tw ntieth General As embly also 
declared illegal for a period of two years, bet"\\reen October 
1, 1884, and October 1, 1 86 the taking· of quail in any 
manner whatsoe\rer '' except for the prese1·, .. ation of tl1e 

ame during the winter months''. 174 

The early da s of the Twenty-second General ssembly 
were marked by a flood of petitions against '' any change in 
the game laws''. Apparently th fear was that the re-
trictions would be made mo1"e tringent. ome t,venty-five 

or more petitions of this nature were received by the House 
alone, in addition to the presentation of remonstrances by 
twenty-seven representatives of as many counties. On of 
the petitions 1·eceived by the enate ,vas that of '' 500 legal 
voters of the ninth senatorial district, protesting ag·ainst 
any chang·e in the game laws to abolish the spring shooting 
of water fowl.'' 175 

The petitions we1--e effective. o law pertaining to game 
was passed by the Twenty-second Gen ral ssembly, or in
deed for nine yea1's the1·eafter. The Twenty-second Gen
eral Assembly did, howe\ .. er inc1--ease the measure of p1 .. o
tection accorded song birds by l'equiring e,rery peace officer, 
under penalty of a fine, to file before a jl1stice of the peace 
an information against any person whom he knew to have 
,~olated the non-game bird protective law. The act spe
cifically declared the English spar1--ow to be exempt from 

1 73 Journal of tJie Hou.se of Represen tatives, 1880, pp. 749, 750 ; Laws of 
Io iva, 1880, Ch. 193 . 

114 La1.cs of Iowa, 18 4, Chs. 67, 164. 

1 75 Journal of t7ie Senate, 1888, p. 88 ; J 01.lr11 al of the H01,.se of Representa
tives, 1888, pp. 81, 93, 94, 120, 126, 127, 134, 135, 151, 158, 221. 



.. 

404 IOWA JOUR TAL OF HISTORY AJ. D POLITICS 

the regulations pertaining to non-game birds in g·eneral.176 

Althoug·h, as pointed out above, no game protective legis
lation ,vas enacted for a period of nine years, bills with 
this end in view were int1~oduced from time to time du1"'ing· 
the various sessions of the legi.slatu1--e. One of these - a 
bill to protect the Chinese or ring·-neck pheasant - passed 
the House but not the Senate · in the latter body, indeed, it 
never came to a vote.177 The Twenty-fifth General Assem
bly prohibited hunting· upon '' cultivated or enclosed lands'' 
without the o \vner 's permission, but this belong·s in the 
sphere of trespass rather than game legislation.178 

The Twenty-sixth General Assembly, however, at its extra 
session made some fairly substantial chang·es in the existing· 
g·ame pI·otective legislation. A month was added to the 
per·iod of the closed season on the ruffed grouse, wilcl tu1"
key, and quail, leaving· but t,vo months during which these 
birds mig·ht be hunted. The Twe11ty-seventh General 
Assembly in an act concerning these bi1-.ds did not reduce 
the length of the closed season but chang·ed the period dur
ing which their hunting was forbidden from December 1st 
- October 1st to January 1 t - November 1st.179 A month 
was added to the clo ed season on wild duck, g·oose, and 
brant. 

Protection for the first time was accorded the squirrel -
gray, fox, 01' timber - its trapping or killing· being for
bidden between January 1st and June 1st. No ruffed 
grouse or wild turkey was to be taken prior to January 1, 
1900, and the shooting· of quail on the public hig"hway was 

110 Laws of Iowa, 1888, Ch. 103 . 

111 Journal of the House of Representatives, 1894, pp. 355, 356; Journal of 
the Senate, 1894, p. 652. 

. 11s Laws of 101.va, 1894, Ch. 64. 

119 Laws of Iowa, 1898, Ch. 66. 
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decla1"'ed illeg·al. The use of artificial ambushes, '' sneak 
boats'', or othe1"' presumably unspo1--tsmanlil<e devices were 
p1 .. ohibited, thol1g·h deco·\'S in the hunting· of aqua tic birds 
we1·e to be pe1·mi tted. hooting .. from any of the ,vate1·s of 
the tate between sunset and s11nrise was forbidden.180 

Another provision of the codification act aimed at in
creasing the effectiveness of the acts of the Thi1·teenth and 
Twenty-seconcl General Assemblies concerni11g· non-game 
bi1·ds by naming· specifically the ari ties which ,vere not 
to be killed at any time. These included the '' ,vhippoo1·will, 
night-hawk, bluebird, finch, thrush, linnet, lark, ,vi·e11, mar
tin, swallow, bobolink, robin, turtle-dove, catbi1·d, sandpiper, 
snowbi1--d, blackbird, or any othe1· harmless bi1--d except 
bluejays and Eng·lish spar1~ows '' . The protection xtended 
to the nests and eggs of the birds. An exception ,vas made 
in the case of '' specimens for use of taxide1·mists' '. The 
act also declared the removal of nests from building·s to be 
la,,rful and '' the keeping of song birds in cag·es as domestic 
pets''.181 In 1902, howe e1 .. , the sandpiper ,vas withd1·awn 

f1·om the song· bird class.182 

But perhaps the most potentially important clause in the 
codifying act ,vas that which, by creating the office of Fish 
and Game W a1--den, p1--ovided for the enforcement of the 
game protective laws in the same manner"' as general pr'o
vision had been made some twenty-five years pr .. eviously 
fo1-- the enforcement of the fish protective laws. The act, 
moreover, by specifically authorizing the appointment of 
deputies, rendered more likely the better enforcement of 
both the game and fish protective laws.183 

180 Code of 1897 , Sec. 2551. 

181 Code of 1897, Sec. 2561. 

182 Laws of Iowa, 1902, Ch. 103, See. 9. 

183 Code of 1897, Secs. 2539, 2562, Ch. 1. 
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The need for these changes had long been recognized. By 
1895 the ,.,.iolations of the game laws had become so :fia
gi~ant that the State Fish Commissioner had been moved to 
,vrite: 

In a short time . . . . if om' game is not better protected 
there will not be an}"' need of wardens or law, as the prairie chicken, 
quail woodcock and plover will have all been destro}Ted through 
the gi-·eed of poache1'S, as they ha,Te been in the eastern state . The 
legislature should not hesitate to at once devise some method for 
the better protection of these bird .184 

And in a prev.,.iou report of the Commissioner appears the 
following: 

I have received thi vear, t,vo hlmdred or more letters from all • 
pai~ of the tate, req11e ting me to come immediately and enforce 
the ga.me law, as the manner in which game was being laughtered 
011t of season was a disgrace to the tate. As this does not come 
11nder my 11penrision, unde1' the present law, I could afford no 
r elief. I would respectfully call attention to the matter and trust 
s11ch enactment -will be made by the legislatl1re as will afford the 
relief asked f or.1ss 

The codifying· act of the Twenty-sixth General Assembly, 
doubtless inadvertently, contained no provision granting 
protection to deer, but the Twenty-seventh General Assem
bly declared unlawful the killing·, maiming, trapping, in
juring or capturing by any method of dee1 .. , elk, or goat, 
'' except ,vhen distrained as provided by law.'' Violators 
were subject to a fine or jail sentence, or both.186 

As noted in the chapter· on fish protective legislation, an 
act was passed by the Twenty-seventh General Assembly 
autho1 .. izi11g' the Fish and Game Warden to seize without 

184 Biennial Report of the State Fish, Commission of Io1va, 1894-1895, p. 11. 

185 Bien nial Report of the State Fish Comrnission of Iowa, l 92-1893, p. 16. 

186 La1vs of Io1va, 1898, Ch. 65. 
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warrant fish or game illeg .. ally taken, or unlawful devices 
used in the taking· of fish or game.187 

In the first biennial report i su d by the Fish and Game 
Warden as such, the passag·e of a non-resident hunter's 
license law was urged a a means of gam protection. It 
was pointed out that law of this sort had already been 
passed by the legislatures of th neighboring States of Illi
nois, 01,th Dal{ota, outh Dakota ~{innesota, and Wis
consin, the license fee for non-resident hunters in these 
State being in most ca e twenty-five dollar . The report 
went on to state that the effect of the passage of these laws 
had been in some measure to dri,re the hunters from these 
States into Iowa where no licen e syst m prevailed. '' The 
counties in Iowa bordering on the :i\fississippi river'', the 
1'eport continued '' have been gTeatly annoyed by hunters 
from "\Visconsin and Illinoi , who persist in coming here 
and killing fo1 .. marl{et game that rightfully belongs to the 
taxpaye1~s of Iowa.'' This portion of the report concluded 
"rith the statement that, '' Our people should have the same 
rights ancl privileg·es extended to them in this respect that 
the legislatures of other states give th ir constituents. ''188 

This recommendation was not made in vain. Indeed as 
early as the Seventeenth General Assembly a bill had been 
introduced in the House which would have prohibited non
residents from killing g·ame, though the Judiciary Commit
tee, to which the bill had been ref erred, reported it adverse
ly, probably doubting its constitutionality as well as its 
expediency.189 An act providing for the licensing of non
resi(lent hunters was passed by large majorities in both 

187 Laws of Io1va, 1898, Ch. 64, Secs. 1, 5. 

188 Biennial Report of t7ie State Fish and Game Warden, of Iowa, 1898-1899, 

p 8. 

189 Journal of the H<Yllse of Representatitves, 1878, pp. 501, 579. 
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houses during the course of the Twenty-eig·hth General 
Assembly. The debate on the bill, at least in the Senate, 
showed that some of the legislators favoI·ed more stringent 
provisions with 1·espect to non-residents than were actually 
incorporated into the bill. One proposed amendment would 
have £xed the license fee at twenty dolla.rs; another would · 
have prohibited non-residents giving away or selling any of 
the game taken by them; still another-- would have prohibited 
non-resident hunting· entirely. An objection to the bill, 
voiced both in the House and the Senate, was that it pro
vided for licensing by counties rather than by the State as a 
whole. One member of the House, indeed, voted against the 
bill solely because of this provision. A change from the 
county to the statewide basis in the licensing system was 
la teI· effected. 190 

The act declared that in order to hunt legally in Iowa non
residents must procure a license '' from the county auditor 
of the county in which said g·ame is pursued, hunted, or 
killed.'' As a preliminary to the issuing· of a license, the 
county auditor was to ascertain that the individual making 
application was '' a careful and pr--udent person and acci1s
tomed to the use of £re-arms''. The fee was :fixed at ten 
dollars, an additional charge of £fty cents being made to 
compensate the county auditor for the issuing of the license. 

A license did not authorize a non-resident hunter to take 
more than twenty-five birds or animals per day- the n11m
ber fixed by pre,rious legislation with respect to game birds. 
Nor did it sanction hunting· on '' the enclosed 01' cultivated 
lands of another without a permit in writing· from the own
er''. The license, of course, permitted the hunting of the 
various game birds and animals only during the open sea-

190 J()'IJ,rnal of the House of Representatives, 1900, pp. 307, 308; J<>Urnal 
of the Senate, 1900, pp. 437, 497, 498. 
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son. The money derived from the licenses was to be cred
ited by the county treasurer in each county to a fund for 
game protection '' to be used to defray the xpenses of en
forcing the law for the protection of g·ame' '. The license 
was declared to be non-transfer able. The enf orcemeni of 
the act was placed in the hands of ' 'county attorneys and all 
PPace officers' '. 191 
-

An act of the T,venty-ninth General Assembly withdrew 
the sandpiper from the song bird class but in certain de
tails made more stringent the protective la,vs. The 1 .. ail, 
plo,re1 .. , and march or beach bird, in addition to the sand
piper, were gTanted the same measure of protection as the 
wild duck, goose or brant, and their destruction was for
bidden between April 15th and eptember 1st. Three 
month were added to the period of closed season on 
squirrel.192 

It ,vill be recalled that the eventeenth General Assem
bly had established a daily bag" limit for the prairie chick
en, snipe, woodcock, quail, and ruffed grouse. The Thi1 .. -
tieth General Assembly, in response to a r ecommendation 
of the Fish and Game Warden, extended the daily bag 
limit of twenty-five to include the wild turkey, duck, goose, 
and brant. The same act, however, excepted ducks from the 
general requirement that not more than twenty-five bi1--ds 
we1'e to be had in possession at any one time '' unless law
fully received fo1 .. transportation' '.193 

Anothe1 .. act of the Thirtieth Gene1 .. al Assembly presented 
a good example of public opposition to inhumane practices. 
It appears that certain gun clubs throug-hout the State, 

191 Laws of Iowa, 1900, Ch. 86. 

192 Laws of Iowa, 1902, Ch. 103, See. 7. 

193 Biennial R eport of tlie State Fish ana Game Warden of Iowa, 1902-1903, 
p. 8; Laws of Iowa, 1904, Ch. 95. 
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which to-da:5r doubtless employ the so-called clay pigeons 
for their sport, then used live pigeons as targets. After 
being· suddenly released from traps in which they had been 
confined, the birds would be shot at by the hunters, ob
"\riously with the pur .. pose of making· a killing. The practice 
might have been condoned had not the g·ambling element 
been present in it. ,r arious c1·uel expedients were devel
oped with a view to expediting· 01· r·etarding the flight of the 
pigeons as suited the purpose of the g·ambler. These in
cluded such heartless measur·es as the placing of pins in the 
bodies of the birds and the indiscriminate application of 
chemicals and ''dope''. 

A more inhl1mane practice could not readily be imagined. 
That this was the opinion of the people of Iowa generally 
was evidenced by the flood of petitions which poured into 
the legislature - Senate and House - asking the abolition 
of the barbarous practice. No less than thirteen such peti
tions were received in the Senate, and as many as fourteen 
in the House. As a result a law was passed prohibiting· 
the i11humane practice and providing penalties of :fine or 
imprisonment for the law's violation.194 

It will be remembered that the Twenty-seventh General 
Assembly had changed the pe1--iod of closed season on 
1·uffed gTouse, ,vild turkey, and quail from the ten months 
between December 1st and October 1st to the ten months 
between January 1st and November 1st.195 At first thought 
there might appear-- to be little sig-ni:ficance in this change, 
since the actual length of the closed season was not re
duced. That this alteration was not inconsequential, how-

• 
194 Journal of the Senate, 1904, pp. 196, 207, 235, 250, 272, 290, 305, 365, 

392, 449, 567; Journal of the Hou.se of Representatwes, 1904, pp. 214, 236, 
242, 243, 252, 254, 255, 290, 311, 312, 335, 347, 371, 434; Laws of Iowa, 1904, 

Ch. 96. 

105 Laws of Iowa, 1898, Ch. 66. 
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e,·e1~, was clearly b1--ought out by the Warden in hi thir
teenth biennial report. The change in the time of year 
co\·ered by the p1,otective law was a mistake, he wr·ote, 
''for as soon a the snow came the bi1,ds could be easily 
tracked and killed in large n1Jm bers by th ma1·ket and pot 
l1unte1·s. If the la,v is 11ot changed, making· the open seaso11 
from October 1st to ovembe1, 30th, there will soon not be 
any quail to protect.'' 196 

The same r·ecommendation ,vas 1·epeated in the t,vo fol
lo,ving 1·eports, thoug·h in th second of these a 1·eductio11 
l))" :fifteen days in the open season on quail ,vas also recom
mended.197 Apparently, however·, public sentime11t \\""as 
opposed to g·reater st1,ingency in the g·ame laws at the time. 
At any rate se,,.e1·al petitions to this effect were received by 
the Thirtieth Gene1,al ssembly. 198 The leg·islatu1· did, 
l10,\·e,,..e1·, 1 .. est1·ict th open eason on quail and the other 
birds of that category to the pe1--iod bet,ve n October 1st 
and December 15th.199 A bill also passed the Senate p1·0-
hibiting the killing of any quail for three seasons - until 
J anl1ary 1, 1906 - but upon the 1,ecommendat1on of the 
Fish and Game ommittee the bill ,vas indefinitely post
po11ed in the House. 200 

The 1'hirty-:fir st General Assembly turned its attention 
to the problem of granting greater protection to song· 
birds. The Commissioner had issued a timely wa1·ning· 
when he wrote in 1 99 : 

1 06 Biennial Report of the State Fisli and Game Warden of Io,wa, 1898-1899, 

p. 16 

197 Biennial Report of the State Fish, and Game Warden of Io wa, 1900-1901, 

p. 10, 1902-1903, p. 6. 

1os Journal of the Senate, 1904, pp. 217, 220, 250, 290. 

199 Laws of Iowa, 1904, Cb. 92, Sec. 3. 

200 Journal of the Senate, 1904, pp. 306, 366, 367, 564, 565; J 011,rnal of the 

House of Representatives, 1904, p. 822. 
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If the fashion of decorating bonnets and hats with the stuffed 
skins of song birds could be abandoned, the lives of thousands of 
Iowa's bright-pl11m aged birds would be saved. Several species of 
these beautiful birds have become nearly extinct on account of the 
quite general slaugl1ter· of them for that purpose.2 0 1 

An act of the Thi1--ty-:fi.rst General Assembly endeavored 
to correct this situation. The purchase, sale, or transpor
tation of song birds - in whole or in part - was prohib
ited, irrespective of whether the birds had been taken 
within or without the State. Exceptions were made, how
ever, "With respect to those who wished to collect birds, 
nests, 01 .. egg·s for scientific purposes. But no one was en
titled to such a privileg·e who did not hold a collector's 
certificate. This was to be issued by the Fish and Game 
Warden to any '' properly accredited'' pe1'son not less than 
:fifteen years of age who had previously presented to the 
Wa1'den ''written testimonials from two well-known or
nithologists who must be residents of Iowa, certifying to 
the good character, and fitness of said applicant to be en
trusted with such privilege''. Not only was the certificate 
subject to revocation in case of the violation of the terms 
under which it had been g·ranted, but the holder of it unde1" 
such conditions was liable to a fine or imprisonment, or 
both, '' at the discretion of the court''. The certificates 
were to expire annually, but we1'"e subject to renewal. The 
birds not covered by the provisions of this act included 
game bi1"'ds and birds considered either destructive or not 
in the game or song bird classes, such as the crow, hawk, 
blackbird, sparrow, and the great ho1·ned owl. 202 

A single brief act di1 .. ectly involving game protection was 
enacted by the Thirty-second General Assembly, and this 

201 Biennial Report of the State Fish ana Game Warden of Iowa, 1898-1899, 

p. 17. 

2 0 2 Laws of Iowa, 1906, Cb. 108 . 
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was of some significance, as will be noted in a later con
nection. It prohibited the killing· of the ring-neck pheasant 
- substantially the same as the 11ongolian, English, or 
Chinese pheasant - prior to October 1, 1915, a period of 
eight seasons. 203 

It will be recalled that the Twenty-eighth General As
sembly had enacted a law providing for the licensing of 
non-resident hunters. The Thirty-third General Assembly 
p1 .. ovided for the licensing· of resident hunters also. 

This accomplishment was not effected without a truggle. 
A resident hunters' license system had first been recom
mended by the Warden in 1903 and the matter had been 
considered in committee by the Thirtieth General Assem
bly, as indeed it had been by the Twenty-ninth General 
Assembly, but no bills providing for a non-resident h11nt
er 's license were actually reported. 204 

In 1905 the Warden returned to the attack, citing the 
n11merous neighboring tates which had already enacted 
r esident hunters' license laws and in each case the annual 
revenue received therefrom. '' From reports and letters 
r eceived from all the above states'', he wrote, '' it is evident 
that the law is satisfactory to both the sportsman and the 
state. It prevents in a large measure the indiscrjminate 
shooting and killing of everything that comes in the way of 
the small boy and foreigners, from a game and song bird 
to the farmers' tame chickens and stock.'' He went on to 
point out that the object of resident hunters' licenses was 
'' not so much to r est1·ict hunting as to reg"Ulate it.'' Such 
licensing afforded a convenient means of hunter identifica
tion and increased the amount of funds available for game 

20s Laws of Iowa, 1907, Ch. 134. 

204 Biennial Report of the State Fish and, Game Warden of Iowa, 1902-1903, 

p. 6, 1904-1905, p. 16. 

VOL. XXJV•-28 
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law enf 01,cement and for other purposes. By means of a 
map he sho'\\Ted that every State bordering on Iowa and 
nearly every State except Iowa in the central and nor .. th
western areas of the country had a license law for resident 
hunters. 205 

In his next official report the Warden u1·ged, pe1--haps 
more st1·ong·ly than eve1', the passag·e of such a license law. 
He quoted from a report of the Fish and Game Warden of 
11issouri to show how successful the resident license law of 
that State was proving. He argued that such a law by re
stricting ''the small boy, the foreigne1' and the 1,oving 
hunter from killing· everything that comes to their gun, 
including all insectivorous birds'', would be a boon to the 
agTiculturist and horticulturist. He s11mmarized his case 
by ''most urg·ently'' recommending the establishment of a 
r esident license system as ''it would prevent a la1·ge 
amount of unlawful hunting and at the sa.me time place in 
the State treasu1'y for the enforcement of the law not less 
than $30,000 per annum.'' 206 

Nor was the Warden alone in urg·ing a resident license 
law. The Governor of the State in his messag·e to the 
Thirty-second Gene1--al Assembly had this to say concern
ing the matter: 

In his report to me, the State Fish and Game Warden has strong
ly recommended a radical amendment to our law with reference to 
hunters' licenses. I have not been able to examine this subject with 
the care that would warrant me in adopting his opinion and giving 
it to you as my own. I do, however, bring the matter to your special 
attention, and ask that yotl give his recommendation the most care
ful consideration. 2 01 

205 Biennial Report of the State Fish and Game Warden of Iowa, 1904-1905, 

pp. 16-18. 

. 206 Biennial Report of the State Fish and Game Warden, of Iowa, 1906-1907, 

pp. 4-9. 

201 Journal of the Hou.se of Representativ es, 1907, p. 23. 
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Petitions, also urging a resident hunters' license law, 
were received by the Thirty-second General Assembly, but 
the much desired act was not enacted by the legislature 
during this session. A bill providing for a license for resi
dent hunters was passed by the House, but it died ill the 
Sifting· Committee of the enate. 208 By no means discour
aged, the Warden r eturned once more to the attack in 1908 . 
Having exhausted all the important arguments in previous 
reports the Warden could but reemphasize these. 209 

The long strl1g·gle was not in vain. A law of the sort 
1·ecomm.ended was enacted by the Thi1·ty-third General As
sembly. In the House the1 .. e vtas a large majority in its 
fa, ... or and in the enate the vote was unanimous. 210 

The law prohibited the hunting of wild animals 01 .. birds 
within the State ,vithout a license whether by residents or 
non-residents. Fo1 .. the issuance of licenses to applicants 
under eighteen years of ag·e the written consent of parents 
or guardian was required. The possession of a gun in :field 
or forest without a license was to be considered as ''prima 
f acie'' evidence of violation of the act. The license was to 
be exhibited to anyone desiring to see it, the purpose of this 
provision being of course to promote the law's enforce
ment. The fee for residents was fixed at one dollar an
nually, that for non-residents was kept at ten dollars, as 
established by act of the Twenty-eighth General Assembly. 

The license was subject to revocation if the holder of it 
hunted on enclosed or cultivated lands without permission 
of the owner or if the license was found in the possession 

20s Journal of the Senate, 1907, pp. 541, 578, 1293; JO'Urnal of the House 

of Representativ es, 1907, pp. 859-862 . 

200 Biennial Report of the State Fish ana Game Warden of Iowa, 1907-1908, 

PP 9-15. 

210 J ()11,rnal of the H Q'Use of Representatives, 1909, p. 1213; J O'Urnal of the 

Senate, 1909, p. 1380. 
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of one other than the person to whom it had been issued. 
Nor did the license carry with it the p1·ivilege of hunting on 
any public highway. The day's bag limit of twenty-five, 
established by pre,Tious act as I·eg·ar·ds licensed non-resi
dent hunters, was no,v made applicable to both resident and 
non-resident sportsmen. Since 1878, however, there had 
been a bag limit with respect to birds of twenty-five. The 
funds derived from the licenses were to be placed to the 
credit of the fish and game protection fund. For hunting 
on one's own p1~operty no license was required.211 

The chief point to be emphasized, however, is that this 
law provided for State 1 .. ather than county licensing. 
Some objections had been 1 .. aised to the non-resident hunt
ers' license law enacted by the Twenty-eighth General As
sembly on the grounds that under it the sportsman could 
legally hunt only in that county from which his license had 
been issued. Th11s, an individual who desired to hunt in 
more than one county could not lawfully do so without 
holding a license issued from each of the counties. Indeed 
one member of the House had voted against the non-resi
dent hunters' license law solely because of its county basis. 

The Fish and Game Warden had strongly recommended 
the changw.g· of the non-resident hunte1--s' license law so as 
to enable the holder of a license to hunt in any county in 
the State. Not the least of his arg1__1ments was his state
ment that '' all other states'', having as they did the state 
wide plan of licensing, permitted Iowans to hunt anywhere 
in the State upon the payment of the one license fee, and 
that Iowa should therefore reciprocate. The same recom
mendation was repeated in two subsequent reports.212 

211 Laws of Iowa, 1909, Ch. 154. 

212 Biennial B eport of the State Fi-sh and Game Warden of Iowa, 1904-1905, 
pp. 18, 19, 1906, p. 9, 1907-1908, p. 15. 
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The license law of the Thirty-third General Assembly 
carried out this r ecommendation by providing that the li
cense, though issued by the county auditor a:nd bearing the 
latter's seal and signature, '' shall authorize its holder to 
hunt . . . . in any county in the state''. 213 

But the licensing act was not the only important piece of 
wild-life legislation enacted by the Thirty-third General 
Assembly. That body also provided more stringent regu
lations with respect to the buying, selling, and transpo1'ta
tion of game. 

In the first place, the prohibition against killing for sliip
ment, adopted with regard to the more important game 
birds by the Seventeenth General Assembly, was extended 
to include game birds and animals in general. In the sec
ond place, the buying or selling by '' any person, firm or 
corporation'' of game birds or animals, dead or alive, pro
hibited in 1878 during the closed season or within five days 
thereof, was now prohibited at any time, without regard to 
season. Thirdly, the regulations with respect to the ship
ping of game were made more stringent. Game which had 
been lawfully taken in another State and lawfully brought 
into Iowa might rightfully be held in possession, '' but the 
burden shall rest upon the person in possession to establish 
the fact that such game so shipped into the state was law
fully killed and lawfully shipped into the state.'' 214 

This legislation, in general, aimed to prevent the viola
tions of the game laws which had resulted through tech
nical defects in the legislation previously enacted. The 
time was apparently r ipe for the passage of such an act. 
Petitions received in both the House and the Senate during 
the course of the Thirty-third General Assembly had urged 

21s Laws of Iowa, 1909, Ch. 154, Sec. 4. 

214 Laws of Iowa, 1909, Ch. 153, See. 5-8. 
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more stringent :fish and game laws, although in the House 
some petitions had been received opposing any change in 
the wild-life Ia,vs. 215 As pointed out in the previous chap
ter this act failed to become law because of a technicality 
and was reenacted by the Thirty-sixth General Assem
bly.216 

The Twenty-seventh Gener~al Assembly had prohibited 
the killing·, trapping, or captu1"i11g of deer, elk, or goat '' ex
cept when distrained as provided by law.'' The Thirty
fourth General Assembly, in order to prevent the abuse of 
this provision of the act, prescribed that when the distraint 
of deer was necessarv it should be done '' under the author-., 

ity and direction of the state :fish and game warden''. The 
Thirty-fifth General Assembly made still more stringent 
the provisions governing this matter by making prerequi
site to any distraint of deer the recognition by the Warden 
or his subordinates that such distraint was necessary.217 

No general protection law was enacted by the Thirty
sixth General Assembly, but changes were ma.de in certain 
important details. The hunters' license law was extended 
to apply to trappers as well; and the closed season on trap
ping was extended to include the month of November. By 
another act a resident alien was required to pay a non
resident hunter's fee. The daily bag limit for prairie 
chickens was :fixed at eight, and for quail at :fifteen, while 
the Jimi.t of twenty-five for game birds or animals in gen
eral was maintained. Not more than sixteen prairie chick
ens might legally be held in possession by any individual at 
one time ''unless lawfully received for transportation''.218 

211> Journal of the Senate, 1909, pp. 584, 693, 983; Journal of the House of 
R epresentatives, 1909, pp. 292, 404, 644. 

• 21a Laws of Iowa, 1915, Ch. 290. 

211 Laws of I owa, 1898, Ch. 65, 1911, Ch. 118, Sec. 3, 1913, Ch. 206. 

21s Laws of Iowa, 1915, Chs. 263, 276, 319. 
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This legislation was substantially in accord with the 
Warden's recommendations.219 Also in keeping with the 
Warden's recommendations was the act xtending the 
closed season on pheasants lmtil October 1, 1917, and in
cluding ''Hungarian part1~idg·es or other imported g·ame 
birds'' within this prohibition. 220 

During the period of the Thirty-seventh Gen 1~a1 Assem
bly excitement ran hig·h as to whether legislation ,vould be 
enacted protecting quail for a n11mber of years, as previ
ously had been done in the case of the partridge and the 
phea ant. Petitions - some favoring, some opposing a 
long period during which the killing of the quail would be 
p1~ohibited - pou1·ed into the leg-i. lature, particularly the 
Hou e. A capitulation of the petitions received in the 
House reveals that twenty-eight favored a semi-permanent 
closed season on quail and nineteen opposed it. An act 
prohibiting· the killing of ql1ail during the five year period 
extending until N o,,,ember 1, 1922, was passed by the House, 
the vote being 61 to 32, thl1s representing with a measure of 
accuracy the will of the people as expressed through the 
petitions. The bill passed the Senate by a vote of 35 to 14. 
One member of this body, in explaining his negati e vote, 
said: '' I have presented n11merous petitions from citizens 
of my district opposed to House File No. 114 [the bill in 
question] sent by men of judgment and experience and 
most of whom are not hunters, and believing that they 
fairly represent the majority of the people of my district 
I vote no.'' 221 

219 Bienn1al Report of the State Fisli and GMne Warden of Iowa, 1913-1914, 

p. 9. 

220 Biennial Report of the State Fish and Game Warden of Iowa, 1913-1914, 

p. 10; Laws of I owa, 1915, Ch. 301. 

221 Journal of the House of Representatives, 1917, pp. 504, 544, 566, 567, 
734, 735, 736, 737, 741, 772, 791, 800, 849, 907, 908, 940, 941, 944, 945, 984, 
1000, 1117, 1150, 1261, 1359; Journal of the Senate, 1917, p. 1529. 
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The Thirty-seventh General Assembly also declared a 
closed season on prairie chickens until the year 1922; and 
the closed season on the ring-neck pheasants and Hun
g·arian partridges ,~tas extended from October 1, 1917, to 
October 1, 1922.222 In the discussion in the House relative 
to the prairie chicken act, an amendment was offered which 
would have substituted for the five year period during 
which the taking· of prairie chicken was absolutely prohib
ited, two months of open season each year and the reduc
tion of the day's bag limit on prairie chickens from eig·ht to 
four. This amendment was lost .223 

This Assembly also chang·ed the closed season on the 
trapping of fur-bearing animals from the period between 
April 1st and December 1st to that between March 15th and 
November 15th. The purpose of this act was to guard 
against the taking of unprimed skins. This act reempha
sized the prohibition against the having in possession of 
fur-bearing animals during the closed season, except dur
ing· the first five days of the same, but excepted '' green 
hides in process of manufacture'' from this requirement. 
The molesting, injuring, or destroying of any muskrat 
house was also prohibited.224 A bill providing for a closed 
season on raccoons passed the House and, in an amended 
form, the Senate, but owing to failure on the part of the 
House to concur in the Senate's amendment the bill failed 
to become law. 225 

No game protective legislation whatever was enacted by 
the Thi1 .. ty-eig·hth General .i~_ssembly, although a bill passed 

222 Laws of Iowa, 1917, Ohs. 111, 202. 

22a J ournal of t lie House of B epresentatwes, 1917, p. 615. 

224 Laws of Iowa, 1917, Cb. 396. 

225 Journal of the H01ise of B epresentatwes, 1917, pp. 1061, 1062, 1326; 
J ournal of the Senate, 1917, pp. 1203, 1204. 
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the House, which unfortunately was allowed to die in the 
Senate Sifting Committee. This would have limited the 
open season on ducks, geese, and migratory birds generally 
to the period between September 15th and December 15th, 
thus permitting the killing· of these birds during but three 
months of the year instead of seven and one-half months. 
The need for such a change had been pointed out by the 
Warden. Efforts upon the part of individual Senators, 
however, to secure the passag·e of acts repealing the semi
permanent periods of closed season on quail and the prai
rie chicken were not successful.226 

The Thirty-ninth General Assembly, apparently without 
serious opposition from within or without the legislature, 
extended to 1927 the closed season on the prairie chicken, 
the quail, the ring-neck pheasant, the partridge, and '' other 
imported game birds''. The effect of this action with 
respect to the ring-neck pheasant will be considered in an
other connection. Another law of the Thirty-ninth General 
Assembly prohibited the killing or trapping of raccoons 
from February 1st until October 15th.227 A bill of the 
Thirty-seventh General Assembly which aimed to provide 
this protection had failed to become law, as pointed out 
above. 

The Fortieth General Assembly continued the policy of 
semi-permanent closed seasons with respect to game birds 
by prohibiting the killing· of any ruffed grouse prior to 
November 1, 1932, a period of nine years. It also extended 
protection to skunks and skunk-dens to the same degree as 
it already existed with regard to raccoons and muskrat 

226 Journal of the House of Eepresentatives, 1919, pp. 2060, 2061; J our
nal of tlie Senate, 1919, pp. 1584, 1589, 2088; Biennial Report of tlie State 
Fish and Ganne Warden of Iowa, 1913-1914, p. 10. 

2 21 Laws of Iowa, 1921, Ohs. 25, 33, 85, 87. 
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dens, respectively; and an additional month was added to 
the closed season on both sk11nks and raccoons. 228 

One law, long on the statute books, was repealed by the 
Fortieth General Assembly. This law had prohibited the 
use by hunters of an arti£.cial ambush '' or other device 
used for concealment in the open water''. When this law 
was enacted the strategy of arti£.cial concealment was con
sidered not entirely sportsmanlike since there was then an 
abundance of natural f 01~est and woodland growth, and 
game birds could be hunted readily enough without the use 
of improvised ambushes. But with the clearing of the 
swamps and the ''improvement'' of the lands serving as 
the haunts of wild life - apparently ever an accompani
ment of an inc1--ease in population within a territory - the 
use of an arti£.cial ambush became in many cases necessary 
if water-fowl was to be hunted with a r easonable degree of 
success. In this light, the action of the Fo1~tieth General 
Assembly in leg·alizing a practice which had been outlawed 
since 1897 appears not impropei"'.229 

The Fortieth General Assembly, in special session for 
the purpose of revising and codifying the law of Iowa, also 
made a number of more or less important alterations in the 
game laws. 

The n11mber of days during· which fur-bearing animals 
might be had in possession after the close of the season was 
raised from :five to ten. The hunting or shooting of game 
birds which previously had been forbidden between sunset 
and sunrise was now prohibited between sunset and thirty 
minutes before sunrise. The blue-jay and the Eng·lish star
ling were added to those birds not accorded protection, and 
the killing of such birds as the gull, heron, and others was 

2 2s Laws of Iowa, 1923, Chs. 29, 31. 

229 Laws of Iowa, 1923, Ch. 30. 
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to be permitted '' on the grounds and waters of any public 
or private fish hatchery within the state by the owner, 
superintendent, or employee thereof.'' The 1 .. eason for this 

measure is obvious . 
The prohibition of the transportation or offering for 

transportation of game for sale was continued; but a non
resident hunter was permitted to ship game which he had 
la,vfully taken out of the tat to his place of residence 
with certain limitations 11pon the number which might be 
shipped in any one day. This number varied from eig"ht in 
the case of '' male imported pheasant'' to fifty in the case 
of water-fowl. The e new limitations applied also to game 
shipped to points within th tate, other regulations con
cerning which had been made by previous General As-

semblies. 
A uniform penalty for violation of any of the game or 

fish la,vs was provided, involving a :fine ranging from ten 
to one hundred dollars 01" a jail sentence of not more than 
thirty days. It was specifically provided that '' each fish, 
fowl, bird, bird's nest, egg or pl1Jmage, and animal unlaw
fully caug·ht, taken, killed, injured, destroyed, possessed, 
bought, sold, or shipped shall be a separate offence.'' 280 

One outstanding problem with respect to game protec
tion was presented to the Forty-fi1--st General Assembly. 
This was the status of the ring-neck pheasant. It will be 
recalled that in 1907 a law had been enacted declaring a 
closed season on pheasants until 1915. This had been ex
tended at subsequent sessions of the legislature, :first to 
1917, then to 1922, next to 1927, and ultimately to 1932. 
Thus by 1925 the killing or trapping of ring-neck pheasants 
had already been prohibited for eighteen years, and the 
Fortieth General Assembly in extra session had made of 

2so Code of 1924, Sees. 1766, 1770, 1776, 1780, 1783, 1789. 



424 IOWA JOUR AL OF HISTORY A D POLITICS 

indefinite duration the prohibition of the killing or trap
ping of these pheasants. 231 

During this long period of protection the number of 
ring·-neck pheasants in the northeastern part of the State 
had considerably inc1"eased. But in other parts of Iowa, 
particularly the southern half, they were not plentiful. It 
was but natural, then, that successive General Assemblies 
should have continued the protection afforded the pheas
ant. 

But awaiting the Committees on Claims of the House and 
Senate of the Forty-first General Assembly were no less 
than eighty-five remonstrances from farmers and landown
ers of counties in the northe1--n part of the State, asking· 
damages from ten to three hundred and forty-five dollars 
for alleg·ed destruction to their crops by pheasants. From 
these petitions it appears that potatoes, tomatoes, and corn 
were the crops chiefly affected by the activities of the birds. 
According· to a portion of the affidavit of one of the claim
ants, the pheasants seemed to be particularly fond of corn 
which had already sprouted, their method of removing this 
being· ''both by means of scratching· it out and also by dig
ging it out with the bill. '' 

The logic of the argument under which the petitioners 
presented their cla.ims was simple. The claimants were 
forbidden by the State from killing or trapping the pheas
ants which were destroying· their property. The State was 
liable for any damage, therefore, which accrued to land
owners and farmers through the activities of the pheasants, 
so long as the destruction of these birds was for bidden. 

The Attorney General, in submitting the claims to the 
proper committees of the legislature, stated that there 
would appear to be no moral or legal obligation on the part 

2s1 Code of 1924, Sec. 1767. 
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of the State to pay these claims. He pointed out that when 
through the exercise of its police power in the interests of 
the general welfare, the1"e are property losses on the part 
of a portion of the population, '' the state is not liable for 
damages because of such legislation. To open such a field 
to claimants seeking damages would unquestionably place 
a bu1·den 11pon the taxpayers that they should not be re
quired to bear.'' 

He did, however, refer to the case of State v. Ward 282 in 
which the killing of a deer by a property o,vner, cont1·ary 
to law, was upheld, since the killing had been done to safe
guard property, the right to protect property being held to 
be a constitutional right. The Attorne General concluded 
with the observation that the rule established in State v. 
Ward with respect to deer, in his opinion, ''would apply to 
the right to kill pheasants, if it becomes necessary to pre
vent substantial jnjury to the property of the land own
er.,, 2sa 

But the legislature apparently realized the probable situ
ation if the rule laid down in State v. Ward were applied 
generally with r espect to ring-neck pheasants. The result 
would doubtless be a general slaug·hter of the pheasants in 
that part of the State whe1"e they were ab1.1ndant. If prose
cutions were attempted, the courts would be crowded with 
cases in each of which the question of whether there had or 
had not been property damage would have to be determined 
by the court. And public opinion in the part of the State 
where pheasants were abundant would doubtless almost in
variably favor the land-owners, juries being reluctant to 
convict in cases where there was a shadow of evidence sup-

282170 Iowa 185. 

238 Report of the Attorney General in the matter of the claim of Andrew 

Austin and eighty-four others. 

\ 
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porting the p1~operty-owner in bis contention that the kill
ing of the pheasants was necessary to protect bis property. 
The virtual disregard of the law which would not improb
ably follow under such circumstances might become general 
throug·hout the State, with the result that the statute pro
hibiting· the killing of pheasants would ultimately be a dead 
letter. 

The leg·islature sol··v·ed the problem by amending the pro
vision of the law respecting the permanent closed season 
on pheasants by vesting in the Fish and Game Warden dis
cretionary power to cope with the situation. 

The act provides that whenever one hundred and :fifty or 
mo1"e f ar--mers or land-owners of any county whose property 
had been damaged by pheasants shall so petition the State 
Fish and Game Warden in writing·, the latter may authorize 
the killing or capturing of pheasants in that county for a 
tempora1·y pe1 .. iod. But during this time not more than 
twelve pheasants may be lrilled by any one person in a sin
gle day. There is no limit, however, to the number which 
may be captured alive, and to encourag·e the capture, rather 
than the killing of the pheasants, the Warden is authorized 
to offer a bounty not to exceed one dollar for each bird 
captured and delivered alive to him. The Warden is then 
to distribute these birds at his discretion to those parts of 
the State where they are scai--ce.234 

Two other acts relative to game protection were enacted 
by the Forty-first Gene1--al Assembly. One of these pro
hibits the killing of muskrat from October 15, 1925, to Octo
ber 15, 1928. The other insures protection to trappers in 
possession during the closed season of fur-bearing animals 
which have been lawfully taken during the open season.285 

2 3 4 Laws of Iowa, 1925, Ch. 38. 

2 35 Laws of Iowa, 1925, Ohs. 36, 37. 
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V 

FI H A.1. D GAT\IE PROPAGATIVE LEGISLATION 

In the realm of ,vild-lif e legislation the protective laws 
- those restraining or reg11.lating directly or indirectly the 
taking of fish and game - hold the chief place. But no 
st11dy of the subject with which we are concerned ,vould be 
complete without an examination and discussion of the 
laws which ha,Te sought to increase the natural supply of 
fish and g'ame through a1"tificial means, thus compensating 
in some measure f 01 .. the lo ses - legitimate and illegiti
mate - resulting from the taking of the wild CI'eatures of 
field and stream. 

It should be pointed out, however, that the relatively 
meagre amount of propagative legislation in Iowa is by no 
means a fair indication of the extent to which fish and g·ame 
cultu1'e has been promoted by the Wardens and subordinate 
officials of the department. Particularly in recent years 
has the scope and scale of this ,vo1"k increased. It has been 
carried on, to be Sl1re, under legislative sanction, but de
tailed laws concerning it, unlilre the situation with respect 
to ,vild-life protection, have been neither necessary nor 
expedient. For the problem of the artificial propagation of 
fish and game is in large measu1 .. e a technical one, the de
tails of which must be determined by admini strators, not 
legislators. Thus, in general, fish and game culture has 
been carried on under the general grants of authority vest
ed in the Warden. Such legislation of a specific nature as 
has been enacted in this connection, however, merits con
sideration. 

FISH 

The first legislative action looking toward the promotion 
of piscicult11re in Iowa was taken by the Fifteenth General 



• 
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Assembly which appropriated three thousand dollars for 
the purpose of placing '' in the lakes and rivers of Iowa . . 
. . any fishes or impregnated fish-spawn that may be fur
nished . . . . by the United tates or in any other way 
free of expense to the state.'' The work was to be carried 
out by the newly appointed Fish Commissioners, under the 
direction of the Executive Council. The bill appears to 
have encountered no very serious opposition in either the 
House or the Senate.236 

The next General Assembly enacted an act with far more 
comprehensive pro,risions concerning pisciculture. This 
was to be expected, since there was now in operation a 
State Fish Hatchery, established at .LL\..namosa through the 
funds appropriated at the previous legislative session . 
The Fish Commissioner (for, as pointed out in Chapter I, 
the same act substituted a single commissioner for the three 
previously provided for) was :first inst1t1cted by the act '' to 
proceed without unnecessary delay to distribute among the 
several counties in the state, fairly and as equally as in the 
judgment of the commissioner may be to the best interec,t 
of the state, all the fish now on hand at the state hatching 
house at Anamosa, that are now ready and :fit for distribu
tion; provided, always, that counties that have heretofore 
been partially supplied shall receive less, in proportion to 
the numbers they have heretofore received.'' 287 

Very specific was the requirement in the second section 
of the act that the Commissioner was to procure and dis
tribute :five hundred thousand eels throughout the waters 
of the State. For this purpose one thousand dolla1~s might 
be used. Another thousand was to be expended in encour
aging the culture of :fish native to Iowa waters. 

286 Laws of Iou,a, 1874 (Temporary), Ch. 74. 

231 Laws of Iowa, 1876, Ch. 70, Sec. 1. 
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In accordance with a recommendation of the Fish Com
missioners, the act declared the o,vnership of fish resulting 
f1~om private pisciculture to be vested in those parties re
sponsible, provided the pond or lake in which the culture 
was carried on had no '' natural outlet '. Another claune of 
this same act, again in accordance with the ommissioner 's 
recommendation, provided for the purchase of the site of 
the tate Fish Hatche1-- which up to this time had simply 
been rented. 23 8 

In order to facilitate the carrying out of the duties rela
ti,1e to fish propagation bestowed upon the Fish ommis
sioner, and in accordance with the Commission's own rec
ommendation, the same act authorized the Commissioner to 
take fish for culture purposes f1 .. om the waters of the tate 

, ''by any method'', notwithstanding· the general restrictions 
upon the methods of taking fish prescribed in this act and 
in previous acts, as noted in other chapters. The law car
ried an appropriation for the biennial period of $8750, the 
Commission having requested $10,000. The same act re
quired the Commissioner to submit to the Executive Coun
cil each year a report showing the number of fish distrib
uted in the various public waters of the State and contain
ing '' such general information on the subject of :fish 
culture as said commissioner may think proper''.289 This 
report was subsequently made biennial.240 

An act embodying some fish culture provisions was en
acted by the Seventeenth General Assembly, but these con
sisted chiefly of a more concise statement of the important 

23s Biennial R eport of t he State Fish, Commissioners of I owa, 1874-1875, p. 
36, La~ s of Iowa, 1876, Ch. 70, Secs. 4, 8. 

239 Biennial R eport of the S t ate Fish Corwmissioners of Iowa, 1874-1875, pp. 
36, 73 ; Laws of I owa, 1876, Ch. 70, Secs. 3, 5. 

240 Laws of Iowa, 1878, Ch. 80, Sec. 4. 

VOL. xxrv-29 
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provisions of the act " re ha,re just considered. It is of 
interest to note, ho\\1 ever, that the duties of the Fish Com
missioner, as outlined by this act, were confined to the 
promotion of :fish culture, and did not specifically embrace 
the enforcement of the :fish protecti,re laws. His duties, as 
defined by the act, were ''to have general charge and super
intendence of the state hatching· house . . . . to for
\\'"ard the restoration of :fish to the l'ivers and waters of the 
state, and to stock the same with fish from said hatching 
house, and elsewhere''. Later, as pointed out in previous 
chapters, the a11thority of the Warden was specifically ex
tended to include the enf 01~cing of the protective laws as 
,vell. 241 

The appropriation of the Seventeenth General Assembly 
for :fish culture, ho,vever, was but $6000 and the next bi
ennial appropriation was only $5000.242 Even this amount 
was not granted by the House without some opposition 
upon the part of certain members of the Committee on 
Appropriations who submitted a minority report claiming 
that '' a vast amount of money'' had been spent '' without 
demonstrating that there has been or ever will be any bene
ficial results to the people derived therefrom.'' The report 
went on to recommend that the property used for the :fish 
hatchery be disposed of. Fortunately, for the interests of 
fish culture, the minority report was rejected. 243 

Appropriations of $5000 for fish propag·ation were made 
by both the Nineteenth and Twentieth General Assemblies, 
the latter, however, gTanting· an additional amount suffi
cient to pay the annual rental of the fish hatchery at Spirit 
Lake, which had been established in June, 1880, by order of 

241 Laws of Iowa, 1878, Ch. 80, Sec. 1. 

242 Laws of Iowa, 1878, Ch. 80, Sec. 3, 1880, Ch. 100. 

2 48 Journal of the House of Representatives, 1880, p. 428. 
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the Governor.244 Thus relatively small appropriations 
continued to be made despite the Commissioner's statement 
in 1883 that, '' Our appropriations are too small to do a 
heavy work that would tell very rapidly in Iowa waters''. 245 

In 1886 the legislature provided for the discontinuance 
of the hatchery at Anamosa. As a matter of fact, the dis
posal of one of the hatcheries had been recommended by 
the Commissioner who was chiefly inte1 .. ested in the enforce
ment of the :fish protecti,re laws and hacl not the same 
measure of enthusiasm for piscicultu1~e, particularly that 
involving the introduction of foreign varieties, as had his 
predecessor. However, by providing for the removal, so 
far as practicable, of the Anamosa hatchery to pirit Lake, 
the act looked to,va1'd augmenting the remaining public 
hatchery. 246 

In the Twenty-first General Assembly one member of the 
Fish and Game Committee of the House favored the pas
sage of a bill designed to abolish the fish department 
entirely, giving as his sole reason the fact that judging 
from the sixth biennial report of the Commissioner the 
attempt to introduce :fish from outside the State into Iowa 
waters had pro,red a failure. Emphasis, so far as piscicul
ture was concerned, was subsequently placed chiefly on the 
hatching a.nd distribution of fish native to Iowa. Despite 
the lull in enthusiasm for :fish culture, ho,ve, ... er, the Twenty
second and successive Assemblies continued to make appro
priations for the carrying on of the work.247 

244 Laws of Iowa, 1882, Ch. 99, 1884, Ch. 144; B1,en1ttal Report of the State 
Fish Commission of Iowa, 1879-1881, p. 5. 

245 Biennial Report of the State Fish Commi.ss-ion of I owa, 1881-1883, p. 47. 

246 Biennial Report of the State F1.sh Commission of Iowa, 1883-1885, pp. 1-
10, 28, 29; Laws of Iowa, 1886, Ch. 155. 

247 Laws of Iowa, 1888, Ch. 134. 
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Of an encouraging tenor was the report of a joint com
mittee of the House and Senate of the Twenty-fifth General 
Assembly, appointed for the purpose of visiting the hatch
ery and reporting conce1--ning their :findings. ''We are of 
the opinion'', the 1-.eport read, ''that the appropriation of 
the T,venty-fourth General Assembly has been wisely and 
economically expended for the objects for which the same 
was appropriated.'' The report ,vent on to say, however, 
that ''while considerable g·ood has no doubt been accom
plished in the former line [fish propagation and distribu
tion] and while the same should not be abandoned, yet we 
are of the opinion that the protection of fish now in the 
waters of the tate from wholesale destruction by means of 
unlawful appliances, is at present the chief work of the 
Commission''. The 1--epo1 .. t recommended the purchase by 
the State of a fish-car for the more convenient distribution 
throughout the State of :fish rescued from the land-locked 
sloughs and bayous of the Mississippi and l\fissouri 1-.ivers. 
The Commissioner had previously made a similar recom
mendation and this was repeated two years later.248 

The purchase of a :fish-car by the State was also urg·ed in 
the report of a joint committee of investigation of the 
hatchery appointed under authority of a concurrent r eso
lution of the Twenty-sixth General Assembly, providing for 
visiting committees fo1 .. the various State institutions. The 
report spoke favorably of the work being carried on at the 
hatchery, adding that an examination of the Commission
er's report showed that '' people from all parts of the state 
have been quite generously supplied with the various kinds 
of fish for stocking the various streams.'' The legislature, 
however, failed to act upon these recommendations and a 

24s Journal of the House of Represen.tatwes, 1894, pp. 244-246; Report of 
the State F1.sh Commission of Iowa, 1892-1893, p. 5, 1894-1895, pp. 3, 4. 
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fish-car was :finally pu1--chased from the general appropri
ation made for the culture work.249 

The majn achievement of the Twenty-sixth General As
sembly with respect to fish culture wa the enactment of a 
law concerning pirit Lake and the Okoboji Lakes -
Iowa's ''Great Lakes ' . '' pirit and Okoboji Lakes' ', the 
act began, '' are hereby declared to be public, navigable 
waters, and their preservation and jmprovement [among 
other things] . . . . for the culture of fish therein, are 
hereby declared to be matters of public concern and jmpor-
·tance.'' For the accomplishment of this purpose the act 
empowered the Fish Commissioner to proceed with the 
construction of a dam which would keep the water in the 
lakes '' at ordinary high water mark'', and to construct a 
screen at the top of the dam such as would prevent the 
escape of the :fish from the lakes. The act also authorized 
the Commissioner to make whatever use of the lakes as 
would encourage the propagation of the :fish in them with a 
view to the promotion of the work of the hatchery, the chief 
object of which was to supply the public waters of the State 
with :fish. 250 

The Twenty-sixth General -'-L\.ssembly did not, however, as 
the Commissioner had hoped, appropriate a larger amount 
for pisciculture than the $6000 voted by the preceding Gen
eral Assembly, although the Commissioner had pointed out 
that Iowa's appropriation for :fish culture compared un
favorably with that of the neighboring States of 1fissouri, 
Illinois, 1{innesota, and Wisconsin, in which States the 
biennial appropriations ranged from $16,000 to $40,000.251 

249 J ournal of the Hou.se of Representatives, 1896, pp. 226, 229; Biennial 
Report of the State Fish Corrvmission of I owa, 1896-1897, p. 8. 

25 0 Laws of I owa, 1896, Ch. 120. 

2 :s1 Laws of I owa, 1894, Ch. 153, 1896, Ch. 148; Biennial Report of the 

State FisJi Commission of Iowa, 1894-1895, p. 6 . 
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At the next session of the legislature, however, the appro
priation was increased to $8000 exclusive of $1000 for the 
payment of deputies and the protection of game. Two 
years later the amount set aside by the legislature for the 
propagation, g·athering, and distribution of fish was $13,000. 
The Twenty-ninth General Assembly, however, probably 
inadvertently, failed to make any appropriation for fish 
propagation whatever, with the result that it was necessary 
to abandon temporarily the 1:fississippi River fish rescue 
work, to be briefly described at the close of this chapter.252 

From then on, however, up to and including 1909, appropri
ations of varying amounts for fish culture were made, the 
legislature after 1909 ass11ming that the license fees paid by 
hunters and boundary river commercial :fishermen would 
furnish a sufficient amount for the carrying on of fish prop
agation and distribution.253 

At its extra session for the purpose of revising and codi
fying the laws, the Twenty-sixth General Assembly tech
nically increased the powers of the Warden with respect to 
pisciculture by providing that he should have '' charge and 
management of the state fish hatcheries'' in general. 254 

GAME 

The office of Fish and Game Warden was created by the 
Twenty-sixth General .... i\.ssembly in extra session. But al
though the act, by specifically providing that the Warden 
was to have '' charge and management of the state :fish 
hatcheries'', emphasized pisciculture, not a word was said 
concerning game propagation. Acting under his general 

262 Laws of Iowa, 1898, Ch. 134, 1900, Ch. 151; Biennial Eeport of the 
State Fish and Game Warden of Iowa, 1902-1903, p. 5. 

2Gs Laws of Iowa, 1904, Ch. 153, 1906, Ch. 178, 1907, Ch. 210, 1909, Chs. 
154, Sec. 12, 155, Sec. 3. 

21>~ Coile of 1897, Sec.. 2539 . 
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powers, however, the Warden in 1913 established a State 
Game Farm which t,vo years later was moved to its present 
location just outside Des Moines. 

An act p roviding for private game bird preserv was 
enacted by the Thi1~ty- ix.th General 1\..ssembly. This act 
peJ·mitted the raising of g·ame birds for sale either as food 
or for purposes of breeding or stocking, provided that the 
farm on which they we1-- raised was wholly enclosed. 
Chiefly for purposes of reg11lation, ach private g·ame pre
serve so established was to be licensed, the a.nnual fee being 
two dollars. 255 

In 1917 a most comprehensive act was enacted conferring 
upon the Fish and Game Warden the power '' by and with 
the ,vritten consent of the executi\e co11ncil'' to establish 
public parks. These parks were to be established '' upon 
the shor es of lal{es, streams, or other waters of the state, or 
at any other places which ha,Te by reason of their location 
become historic 01-- which are of scientific interest, or by 
reason of their natural scenic beauty or location become 
adapted therefor''. The act vested the Executive Co11ncil 
with the power to purchase or condemn land for the parks 
themselves and also for roads whereby access might be 
gained from the highways into the parks. 

To promote the purpose of the act, provision was made 
for donations of private lands, the erection of dams across 
streams or at the outlets of lakes, and the r egulating of the 
general public use of the parl{s. Control over these mat
t ers was vested either in the Warden or the Executive 
Council, or in both. 

The act further provided for appointment by the Execu
tive Council of three persons who, with the Curator of the 
Historical Department, were to constitute a Board of Con-

21s:s Laws of I owa, 1915, Ch. 293. 
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se1--vation. The duties of this board were to '' investigate 
places in Iowa, valuable as objects of natural history, 
for est l'"eserves, as archaeolog-y and geology, and investi
gate the means of promoting forestry and maintaining and 
preser--ving animal and bird life in this state and furnish 
such information to the executive council fo1 .. the conserva
tion of the natu1"a] resources of the state, f1,om time to time, 
and said recommendations shall be printed in such numbers 
as the council shall authorize, and shall be furnished each 
member of the succeeding· general assembly.'' The duties 
of this board were purely advisory. 

Finally the act carried an outrig·ht appropriation of fifty 
thousand dollars from the fish and game protection fund, 
and provision was made for a like app1'"opriation annually 
thereafter, provided that such a Sllm did not exceed one
half of the total annual receipts of the fund. 256 

Two years later, howe,Ter, the act concerning public parks 
was so amended as to trans£ er to the Board of Conservation 
the powers conferred by the original act upon the Fish and 
Game Warden. The amendatory act repealed the clause 
appropriating fifty thousand dollars annually from the :fish 
and game protection fund for the establishment and main
tenance of the parks, but provided that, in addition to an 
annual appropriation of one hundred thousand dollars 
from the State t1--easury, the1·e was to be appropriated'' out 
of the fish and game protection fund any portion thereof 
which is in the judgment of the executive col1ncil 1mneceo 
sar--y for the support and maintenance of the :fish and game 
department''. Thus the funds of the :fish and game depart
ment mig·ht be drawn llpon for the support of the tate 
parks, over ,,1hich the department was given no control.207 

2 5 6 Laws of I owa, 1917, Ch. 236. 

251 Laws of Iowa, 1919, Ch. 368. 
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The powers of the Board of Conservation were further 
increased by an act of the Thirty-ninth General Assembly, 
the provisions of which among other thing·s authorized the 
Board to '' take control and management of all meandered 
streams and lakes belonging to the state for park pu1'poses, 
the jurisdiction over which has not othc1Twise been con
ferred by law.'' 258 

By action of the Fortieth General Assembly the member
ship of the Board of Conser ation was increased to :fi.,re 
members, the Curator of the Historical Department no 
longer being ex officio a member. In certain minor partic
ulars the powers of the Board were inc1·easecl. In like 
manner the Fortieth General ssembly in extra session 
a.mplified in certain details the powers of the Board of 
Conservation. 259 

By an act of the Forty-first General Assembly the Fish 
and Game Warden was authorized to establish game p1--e
se1~es on any land set apart as a pa1--k by the Board of 
Conservation or on any other la11d of the State suitable for 
such a purpose. Shooting and trapping on the land so set 
apart is forbidden, but the ,Varden is authorized to pro
vide for the l{illing or trapping of predatory animals and 
bi1~ds thereon. Due notice of the establishment of such 
refuges is to be given by the Warden throug·h publication 
and by the posting of notices near the a1·eas affected.260 

Another very important law of the Forty-first General 
Assembly pledges the cooperation of Iowa in the establish
ment of the ''Upper 1fississippi River Wild Life and Fish 
Refuge' ', in accordance with an act of CongTess approved 
on June 7, 1924. The object of the congressional act is to 

258 Laws of I owa, 1921, Ch. 135, Sec. 3. 

259 Laws of Iowa, 1923, Ch. 33; Code of 1924, Secs. 1803- 1811. 

260 Laws of I owa, 1925, Ch. 32. 
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set apart, under Federal super,-rision, some 345,000 ac1 .. es of 
land on either side of the Tuiississippi River which, in con
junction with the river itself, will serve as a haven for the 
wild creatures of field and str eam. The enabling act passed 
by the General Assembly of Iowa grants to the Federal 
government all public lands of Iowa which are '' subject to 
ov ... er:flow and not used for agricultural purposes or sal
vaging stations'' so long as the United States 11ses the land 
as a refuge for wild-life. Fo1,. the same purpose the acqui
sition by the Federal government of private lands in Iowa's 
jurisdiction is also granted, provided the acquisition '' be 
:first approved by the state board of conservation, by the 
state game war den of this state, and the executive council'' 
and provided also that '' the states of Illinois, Wisconsin, 
and finnesota grant a like consent.'' All these States, by 
the passage of enabling acts similar to Iowa's, have given 
this consent. 261 

It may 11ot be out of place, in bringing· this chapter to a 
close, to reiterate what was said in the beginning: the ex
tent to which the propagation of :fish and game is promoted 
by the Warden and his subordinates is not substantially 
indicated by the scope of the legislation in this particular 
:field. Pa1 .. ticularly is this true at the present time when so 
much attention is being given by the department to the 
propagation and preservation of both :fish and game by 
positive methods. 

As an illustration of this there may be cited the :fish 
rescue work ,vhich is being carried on in the vicinity of 
Lansing and Sabula on the 1{ississippi River. Like all 
rivers the fississippi is highest in the spring of the year, 
spreading over vast areas outside its bed. As the water 

• 2 01 Laws of Iowa, 1925, Ch. 1; an article entitled A Sportsman's Parad1se 
- The Upper Mi.~sissippi Wild Life and, Fish Refuge in Outdoor Amert ca, 
August, 1925, pp. 34, 35. 
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lowe1,s in the late spring, lake are formed throughout this 
area, and as the warm weatheT· approaches the steadily 
subsiding river tends to cut off the water supply from these 
lakes. As a result their waters become stagnant, dry up, 
or f1,eeze in winte1', and the fish in them, in large measure, 
perish. Through the work of the Fish and Game Wa1·den 
and his subordinates many of these fish ar·e rescued, the 
majority of them being returned to the main channel of the 
river, but a goodly n11m ber are sent to numerous rive1,s and 
lakes of inland Iowa, there to propagate their kind. Steel 
tanks are used for the detention of ihe rescued :fish, and 
their distribution is effected chiefly through the use of a 
specially constructed railroad car. 262 

Yet there is scarcely a word in any of the permanent fish 
legislation of Iowa concerning this work - of enormous 
potential importance in the maintenance in Iowa's waters 
of a reasonable abundance of its fish. Nor is it necessary 
or expedient, as pointed out in the beginning of this chap
ter, that there be legislation directly concerning it. The 
amo11nt of legislation in the realm of fish and game propa
gation is no criterion of the extent to which this particular 
phase of our subject has received attention in the admin
istration of the general laws pertaining to it. 

VI 

CO CLUSION 

In the molding of the fish and g·ame legislation of the 
State of Iowa three factors have been instr1JmP,ntal. The 
first of these has been the advice of the Fish and Game 
Warden. Aga.in and again throughout the course of this 
review it has been pointed ol1t that a law was enacted ''in 

262 Biennial Report of the Fish anil, Game Warden of Iowa, 1922-1924, p. 9. 
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accordance with the recommendation of the Warden''. In 
some cases but a single advocacy of a desired change in the 
:fish and g·ame laws has been necessary to effect that change. 
In others - a notable instance of which was the resident 
hunters' licensing· system - a campaign of education has 
been necessary during which the same recommendations 
were made by the Warden over and over again. But ap
parently no legislation £01-- which the Warden has fought 
consistently, patiently, and untiring·ly has failed of ulti
mate enactment. 

This is as it should have been. The regulation of the 
activities of the people with respect to :fish and game is a 
technical problem, for the proper solution of which the ad
vice and counsel of the one to whom has been intrusted the 
administering· of the wild-life laws is essential. Statute 
books, Federal and State, are replete with laws which can 
not and, in numerous cases, should not be enforced. 
This condition has been due, in part, to a legislative policy 
which has not taken sufficient account of the opinions of the 
law's administrators. To-day, more than formerly, the 
importance of the legislative function of governmental ad
ministrative officers is recognized, and it may properly be 
expected that the General Assembly will be even more 
prone than p1--eviously to act upon the recommendations of 
the Fish and Game Warden concerning· :fish and g·ame legis-
lation. 

A second factor in the molding of the :fish and g·ame legis
lation of Iowa has been the influence exerted by the con
stituents of the legislators. Whenever the people, through 
petitions, have strongly urg·ed the enactment of a ce1--tain 
act, that law has almost invariably been passed. Indeed 
instances have been cited of individual legislators or of 
committees ,vho have frankly decla1--ed that their action 

with l 
• ire~• 

encou: 
under 
the leJ 

an I 

in the 
rea ot 
needec 

The 
the fis· 
been t' 
ent of 
throuo 
In the 
filctino 

~ 

lowed. 
I 

ton. J 

t11 the 
• tire 
~ave b, 
Ill to : 
nr~ed 
Iowa 

It i 
r{)urse 
lowed. 

Provi ii 
necessa 
ever be1 
and fi b 
0htiou 
'till the 



In 
. the 
nge. 
dent 
ha 

tion 
ap

u2'ht 
"' 

ulti-

f th 
' 1S a 

e ad· 
d th 
atut 
n ca 
irce! 
)olicy 
)f th 
r the 
al ad· 
·lr be 
• • 

}em: 

e cot 
lfOU 

•erta 
[nde 
or 
actio 

FISH AND GA1fE LEGISLATIO 441 

with respect to a particular bill was prompted by the de
sires of their constituents. That such is the case should be 
encouraging to the every-day citizen who is inclined to 
underestimate his potential powers in f1~aming indirectly 
the legislation under which he is governed. If the petition 
is an effective agency in bring·ing about desired legislation 
in the s1)here of fish and game, the1·e would appear to be no 
reason whv it should not be qually effective in securing 
need d legislation in other fields of legislative activity. 

The third of the factors responsible for the framing of 
the fish and game legislation of Iowa may be said to l1a,Te 
been the discretion exercised b the legislature, independ
ent of the pressure brought to bear upon their membership 
through the two influences which have just been considered. 
In the enactment of legislation there are invariably con
flicting points of view with respect to the policy to be fol
lowed. Nor has the sphere of fish and game be n an excep
tion. At one extr eme have been those who, interested only 
in the slaughter of Iowa's wild-life, have desired a legis
lati,Te policy of laissez-faire - of ''hands off''. There 
have been people, on the other hand, who, unable or un,vill
ing to appreciate the point of view of the sportsman, have 
urged the most drastic legislation f 01' the protection of 
Iowa's wild-life, particularly game. 

It is to the credit of the legislature that, in general, a 
course midwav between these two extremes has been fol
lowed. The legislature has realized tl1at conservation and 
provision for a limited taking~ of fish and game are not 
necessarily incompatible. For :fishing· and hunting have 
ever been regarded as healthful and legitimate recreations, 
ancl fish and game as wholesome and appetizing food. Yet 
obviously only through a policy of reasonable conservation 
will there continue to be fish and game to furnish sport for 

l 

\ 
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the fisher and hunter and food for the family larder. Nor 
are these the most important reasons why the fish and game 
of the State should be conserved. Indeed, no group is more 
alive to the necessity for the reasonable regulation of fish
ing and hunting than are the sportsmen of to-day. The 
Isaac Wal ton Leag11e, nominally an association of fishers 
and h11nters but virtually an organization of conservation
ists, is a case in point. 

There is, indeed, one circl1mstance which renders a legis
la ti,.,.e policy of reasonable conser,Tation difficult with re
spect to :fish and game. This is the lack of uniformity in 
the distribution throughout the State of the various kinds 
of wild-life. Thus a law regulating the fishing or hunting 
of a certain variety of :fish or game may be too strict with 
respect to those parts of the State where the particular 
, .,.ariety is abundant, and not sufficiently rig·id in those sec
tions where it is scarce. Under such conditions, it is diffi
cult to secure respect for the law since the people of each 
section will judg·e the legislation solely on the grounds of 
its expediency so far as that particular locality is con
cerned. The way out of this difficulty was indicated by the 
legislature itself in the law relative to the ring-neck pheas
ant enacted at the most recent session of the General As
sembly. This act, it will be recalled, vests discretionar)'" 
power in the Warden by giving him the right, under certain 
conditions, to grant or withhold protection with respect to 
the ring-neck pheasant. It may appear that a general ex
tension of such discretionary power will be needful for the 
reasonable conse1'vation of the fish and game in the various 
sections of the relatively larg·e State of Iowa. 

And while we may expect further limitations upon tbe 
activities of the sportsman as time goes on, it is probable 
that the legislature will harbor no delusion that the strict-
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est p1·otecti\~e laws will preserve intact Io,va's wild-life. 
''You may blame the hunter all you will'', said a speake1 .. 
before the State Conservation Association in 1924, '' and 
you may pass all the game laws you can write, but you will 
not ha-ve as much game in Iowa next year as you have 
this.'' 263 An observation somewhat similar might be made 
concerning fish. Wh}T is this~ It is simply due to the in
evitable t1 .. ansf ormation of what tewart Edwa1 .. d White 
would call '' the silent places ' of Iowa into habitable re
gions. The history of all mankind has been marked by an 
ever constant adaptation to h11man needs of the resources 
of nature. We call it ''progTess'', but unfortunately the 
maintenance of the status quo of the creatures of field and 
stream has never been compatible with this progress. 

And so in Iowa the timber has been cut, the swamps have 
been drained, the streams have been straightened - all in 
order that more corn may grow and more hogs may th1'ive. 
I s this justifiable? ertainly, when the benefits resulting 
from such transformation are in keeping with the price that 
has been paid, but not so when the nesting places of our 
birds are destroyed, the haunts of our fish drained, the 
retreats of our wild animals obliterated - only to provide 
a little more farm land of a quality which will not, in the 
long run, yield returns commensu1,ate with the cost. 

The reader may ask what has all this to do ,vith fish and 
game legislation in Iowa ~ Simply this: so far as feasible 
the effects of the plow, the axe, and the drain tile must be 
counteracted by the establishment of fish preserves and 
game sanctuaries. Exe1'cising its power of eminent do
main, the State must reclaim those few remaining wild 

26S From an address by Arthur Goshorn on March 7, 1924, before the Iowa 
State Conservation Association, as printed in the Wint erset News for March 
13, 1924 
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areas which, if left in private hands, might in the name of 
civilization be ruined as refuges for game and as habitats 
for fish. And there will be also in order stricter regula
tions governing the reclamation of private prope1--ty. 

The tate of Iowa is justly proud of its position agri
culturally: it is said on good authority that Iowa in the near 
future will double her production of live-stock. 264 But 
growth and expansion in this direction, if a p1--oper policy 
is followed, need not be accompanied by the virtual dis
appearance of the State's wild-life. And the formulation 
of this policy rests in the hands of the legislators of Iowa. 

HENRY ARNOLD BENNETT 

THE STATE HISTORICAL SOCIETY 

low A CITY low A 

264 See the address r eferred to in the preceding reference. 
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