
HI TORY OF THE ODE OF row A L w 
III 

THE RE\TISIO OF 1 60 
INTRODUCTIO r 

The Revision of' 1860 cannot 1) called a new cod for it 
followed the ode of 1 51 in a1--rangement and al o to a 
great extent in subject matter. Ii purpose was to gatl1er 
in one collection all of tl1e statute laws nacted during the 
period between 1 51 ancl 1 60 and to g·ive to tl1e tate a new 
civil and criminal practice act. Tl1e om1ni sioners to 
wl1om the work wa intru ted did not attempt a codification; 
they ''intended a mere revision, such as wol1ld be met bjT a 
compilation and arrano-ement in prope1 .. orcle1-- of tl1e exist­
ing laws, without cl1ange' '.1 Tl1e Commissioners rlea1·l}T 
stated thei1-- position when they decla1~ed: '' Tl1is r evision 
wl1ich we off er )"OU, does not ne d to be enacted a ii is the 
law as it e "i t alreaclJ··. W e adcl notl1ing to the law -
subtract nothing therefrom - make no change of worc1 or 
phrase - mer el)T of the arrangement of the existing· law.' ' 2 

onsequently tl1e Revision of 1860 was fo1-- the most pa1 .. t 
simply a copjr of tl1e Corle of 1851, witl1 the adclition of sub­
sequent acts of the legislatl1re. uch a metl1od 11as neve1 .. 
since been followed in making a codification of the laws of 
this State. 

Two parts of the R evision of 1860, 11owever, wer e codified 
to a certain deg·r--ee and not merely revised. By tl1e act 
providing for the revision the Commissioners were '' di­
rected to prepare a code of civil and criminal procedure''.3 

1 Revision of 1860, Preface, p. iv. 
2 R evi,sion of 1860, Preface, p. v. 
3 Laws of I owa, 1858, Chap. 40, pp. 47, 48. 
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,ocles of civil ancl criminal pr·oceclure we1'e accordingly 
drafted the acts in the Code of 1 51 being made the foun­
clation and the addition tl1ereto being· p1'eparecl by the 

• • omm1 1oners. 
REASOJ.~s l?OR THE REVISION OF 1 60 

Tl1e causes which brot1ght about the ren. ion were n11mer­
ous. In his last message to the legi lature Governor Grimes 
had declared that the edition of the Cocle of 1 51. was ex­
hausted, as was al o the st1p1Jl)T of ome of the session 
laws. 4 Then too the periocl from 1 50 to 1 60 wa one of 
great expansion for tl1e new tate both in population and in 
commercial enterprise.5 For this reason mt1ch new and va­
riecl legislation was scattered th1'011ghout the several vol-
11mes of se._ sion laws. In addition, the ('ode of 1851 had 
caused a great chang·e in the manner of pleacling, which 
seemed not to be fully t1nclerstood by the legal l)rof ession 
and as a consequence widely diff e1·ent metl1od we1'e t1sed in 
diffe1·ent parts of the tate. In speaking of the inlrocluction 
of sim1Jle code pleac.ling, the ommis ioners cleploretl the 
fact that the courts hacl been incline l to holcl that the Code 
of 1851 did not apply to chancery practice as well as to law.6 

They declared that theI·e was no case decicling· that tl1e ode 
applied equall3r to equity and leg·al procedu1·e althougl1 it 
had been so intendecl by Judge 1Iason, its frame1'. Tl1 
01)ponents of this view were succe ful theJ'" sta tec1, in in­
sisting '' that it only in some ·,tersr lmclefinecl measure so 
applies, and in many decisions a want of such applicabilit~?, 
in th same undefinecl way, seems ass11n1ed. '' 7 

4 Sharnbaugh 's "JI essages and Procla niat1011s of the Goternors of Iou:a, Vol. 

II, p. 61. 
5 Horack 's The Gover11rnellt of Ioica, pp. 10, 11. 

6 R eport of the Code Con1nt1ssio11ers on the Cu:1l Practice Act, p. 191. 
The exact title of this report 1s Report of the Code Conintissioners, but the 

above title is usecl to distinguish it fron1 a similar report on the criminal prac­

tice act 
1 Report of the Code Coni,nissioners 011 tlie Civil Practice Act, pp. 191, 192. 
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Be ide tl1e conf u ion exi ting· a to tl1e ap1Jlica lJili t)T of 
the Code of 1 51 alike to law and quity, the 1omrnissioner s 
declared in tl1ei1· re1)ort that there was conf u ion in 1·ega1·d 
to procedure e en in law ca es. The)" state: 

Even at la,\·, it [tl1e Code of 1831] l1as not sect1recl tl1at prompt 
ju tice, ,vhicl1 it ,, a 1neant to do; too u1any tecl1nical con tructions 
l1a,1:e been applied to it, and 1t l1as been interpreted too n1ucl1 in tl1e 
ligl1t of the , ·er~- f orrn and precedents \vl1icl1 it ,, as (lesigned to 
~ l)ate and ignore. '\Ve kno,v that l1u1nan language cannot be pllt 
into a code ,Yl1icl1 ,vill not n eecl construction, the onl:r 1101)(\ of: tl1e 
refor1ner i to avoid tl1is, as 1nucl1 a ma~· be possible, anc1 that sucl1 
con truction 1nay be 111ade 1Jy a 111ind in1bt1ed ,vjtl1 the geniu of the 
a ct, so that eacl1 exten ion of it to a n e,,· ca e 111a}' l)e in l1ar111011y 

\Yitl1 its 1nain purpo e.~ 

ince tl1ere ar)P a red to be o n1ucl1 confl1. io11 ari ing 
fr·om a mi und r. tancling of tl1e intent of the C1ocl e of 1851 

the ommi ioner cl clar cl that '' tl1e. e tl1ing·s bein o- thus: 
the ode being· in man)" application clo11btful, ancl in some 
l1aving clearly f ailecl to ccure it... p11r1Josc, the Gen ral 

ssembly imposed upon u , the cll1t3 .. , among otl1er thing· 
of making a co(le of civil practice.' ' 9 

till anotl1cr 1--eason necessitating· a 1--e·vi ion wa tl1e fact 
that some of the laws in tl1e C'ode of 1851 l1ad p1·oved to be 
unsatisfactory. This was especiall)r trt1e of tl1e lax divo1·ce 
law, which was amencle<l even befo1·e a revision was pro­
vided for. The Code of 1851 hacl pro,~iclecl that the Judg·e 
of the upreme an(l District ourts shoulcl call U1 atten­
tion of the leg·isla tu1·e to any 1 f ective portions of sucl1 
Cocle.10 One Judge, Thomas ► 1

• \Vilson, J1ad 1·epo1--tec1 in 
1854 ancl in hls repo1·i bacl enu1n rate 1 sc·v·eral c1efects a11cl 

~ Report of the Code Co1nnuss1oncrs on the Cli 1l Practice A.ct, p. 193. 

9 R eport of the Corle ConDnisszoners on tlte Civil Practice A.ct, p. 195. 

10 Code of 1851, Section 1588. '' Each of the judges of the supreu10 ancl 
district courts shall report to the legislature at each regular session thereof all 
omissions, discrepancies, or other c, ident imperfections of the law, ,vhich have 
fallen under bis obser\'ation. '' 
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conflicts in the Cocle of 1851.11 Iost of the cl sired amend­
ments, of course, were to be f ouncl in the ession laws but 
it was highly important that they be b1·ouo-l1t together in 
one act.12 

The paramount rea on for a revi ion however, wa the 
fact that on eptember 3, 1 57 the new tate onstitution, 
adopted the month previous, went in to effect.13 In his 
second biennial message Governor Grimes had stated that 
all of the gene1 .. al laws of the tate required some modifica­
tions to adapt them to provisions of the new onstitution.14 

nd Governor Lowe in l1is i11augl1ral adclre had al o 
uro-ed tl1e framing of a new proredu1~a1 act. In part he 
declared that '' six years practice l1ncler the ode has 
l1rougbt to light man. T defects, . . . . which ought now to 
be ref ormec1. '' 15 In fact, the act providing for the revision 
stated that the on1mi ioners were '' appointed by tl1e 

11 The repo1t of ,Judge Tho1nas S. Wilson is a Yery rare document of nine 
printed pages ancl is confined, as he says to '' the most glaring'' of the im-

perfections. 
12 The school la".,·s, especially, needed a thorough revision. They bad beco1ue 

so unsatisfactory that in l 36, by an act appro, ed on J ulv 14, 1 56, the 
Governor was authorized to appoint three commissioners, '',vhose duty 1t sl1all 
be to re,Tise and improve the school laws of Io,va, and report their proc<'edings 
to the next General Assembly''. Governor Grin1es appointed Horace Mann, 
Amos Dean, and F. E. Bissell. These gentlemen prepared an i1nportant report. 
but it failecl of passage in the legislature. For references on the "'ork of this 
commission see Laws of Io wa, 1856, Extra Session, p. 7 ; Appe,1d1x to the 
J ournal of the House of Representatn;es, l 56-1 57, pp. 191-200; Report of th e 
S'uperintendent of Public I nstruct ion, pp. 13-20, found in Legi.slative Docu­
ments, 1857; and Parker's H igher Eduration 111 Iou·a, pp. 27, 2 . 

J3 Sba1nbaugh's Mes~aues a11d P rocla1nat1011s of the Governors of Iowa, Vol. 
II, p . 109; also Revision of 1860, p. 988. 

The provisions in regard to the taking effect of the on5;titution are foun<l 
in Article XII, Section 13. 

1 1 Shambaugh 's Messages a11d Proclan1at1ons of tlte Governors of I ou,a, V ol. 
II, p. 41. 

1s Shambaugh 's Messages and P roclamations of the Gorernors of I ou.1a, Vol. 
II, p. 124. 
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Leg·islatu1·e to conform the Law of th tate to tl1 Consti-
tution and perform other duti s' '.10 

Governor Lowe was anxious that a commission be ap­
pointed in order to pr pare a practice art. In an addr ss 
to the legislature on th 13th of January 1 5 , he d clar d: 

But in vie,v of the great amount of other business ,vhich will 
occupy your attention during the ses ion, I beg to recommend the 
appointment of t,vo of tl1ree competent legal gentlemen to act at 
once in conjunction with special committees constituted for that 
purpose, in revising, amending a:o.d getting up a more efficient and 
perfect practice act, to the end tl1at the same ma)' go out with the 
publication of the other laws in the spring- and the people of 
th1 State be bles ed "·itl1 a system of civ·il and criminal procedure, 
under ,vhich the great principles of justice ancl right can be admin­
istered - all ,vrong uppressed - goodness and virtue protecte(l -
and e,7il cloers punisbed. 17 

In the sam<? adcl1~es Governor Lowe also sugg·ested tl1at 
the publication of a new edition of tl1e ode might be 1 ft to 
p1~ivate enterprise, as be }Jad be n inf ormecl tl1at certain 
persons bad tmclertaken sucl1 a wo1·lr. 18 

1 o Rei is ion of 1860, Preface, p. iii. 
In the inaugural aclclress of Go,•ernor Lo,rc so111e of the changes 1·equired in 

the laws Ly the adoption of the Constitution are inllicate<l 1n the follo" ing 
paragraphs: 

'' The new Constitution contemplate,s irnportant legislation upon our juuicia ry 
and militia system, upon the school lands and funds, and a radical change in 
our educational department, as ,-rell as other subJectc:i, upon all [ of] which it "111 
afford 111e pleac:;urc to co1nmunicate freely "ith you during your deliberations. 

'' The questions of cu1·rency and agr1cultnre are ne,Y subjects of legislation 
in this tate, authorized an<l enjo1necl hr the Constitution, and possess no 
ordinary significance.''- Sban1baugh 's Me~saqcs an(1 Pro('lan1at1011s of th e 
Governors of Io·u:a, Vol. II, p. 125 

11 Shambaugh's ltlessagcs and Procla1nat1ons of the Goier11ors of I oiua, Vol. 
II, p. 124. 

1s The Governor eYiclently referred to f'. Ben Dar,\111, for in the Senate 
J onrnal, 1 58, p. 93, may be found the staten1ent that '' lvf r. Rankin had lea, e 
to intro<luce Senate File o. 21, A bill for an Act to provide for the purchase 
of the revised Statutes of Iowa) in course of preparation by C. Ben. Darwin,'' 
't\'·hich after being read \\as referred to tbe Committee on the Judiciary. 
Nothing see1ns to have been reported from the committee on this bill, however. 
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There seems to have b en very little newspape1, comment 
in regard to the p1,oposals for a revision. All classes ap­
parently took it for granted that the necessity was urgent, 
and other issues of the period being of overshadowing im­
portance, 19 the discussion concerning the 1--evi ion and the 
method of procuring the same was not very general but 
seems to l1ave been limited to persons holding official posi­
tions. Among the la tte1· especially among members of the 
legislature, there was a large n111nber of method proposed. 
N eve1·theless the simplest plan was finally adopted and a 
commission of three men was appointed. 

THE CREATION OF THE CODE COMl\:CISSION 

The Seventh General ssembly convened at Des 1oines 
on the 11th of January, 1 5 ,20 and was the first regula1· 
session of tl1e legi.slature under the new onstitution. On 
Wednesday, the 20th of January, Senator John W. Rankin 
introduced in the enate a bill providing for the appoint­
ment of commissioners ''to revise an 1 codifv the laws of ., 

the State of Iowa.'' 21 Five days later tl1e bill was r eported 
back from the ommittee on the Jt1diciary.22 majority 
of the ommittee had proposed a substitute fo1-- the Rankin 
bill and recommended its passage. The minority of the 

ommi ttee, consisting· of Daniel nde1· on and William 
Loug·hridge howe,Te1· 1·eported that in their 01Jinion ''it 
would be prope1· and expedient to employ three Attorneys 
to arrange and pPrfect the system of practice, civil and 
criminal' '.23 Tl1e minority declared that the plan adopted 
by the majority wo11ld be inexpedient because no change of 
a material nature was needed; because it wo1.1ld mean an 

19 Slavery and its attendant issues were the all important subjects of public 
discussion at this period. 

20 House Jo11,rnal, 1858, p. 3. 

21 Senate Journal, 1858, p. 87. 

22 Senate Journal, 1858, pp. 109, 110. 

2s Senate Journal, 1858, p. 110. 
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increased expense; and lastly because the plan of the ma­
jority would involve an ext1·a session a . ea1-- l1ence, and tl1 
law would be neecled before that tin1e. Afte1' some dis­
cus ion thf\ bill, ubstitute and repo1·t were all laid on the 
table.24 

Two c1a~"' later this bill was di cussecl again in the en­
ate, where it was again tabled. 23 hortly after it bad been 
laid on tl1e table for the second time the following· concur­
r ent r esolution wa r eceived from the Hou e : 

R esolved, (tl1e ~ enate concurring,) tl1at W111. n1ith of Linn 
count;", W. T. Barker. of Dubuque county and . Ben. Dar\vin, of 
Des n!oines county, be and theJT are l1ereby appointed ommissioners 
to aid and assist tl1e J udiciar)" om1nittees of both Houses 1n draft­
ing a ode of civil and criminal procedure, and adapt the laws now 
in force to tl1e pro·visions of the onstitution.20 

This resolution did not interfere with tl1 enate 's con-
ider'ation of its o,vn bill and for the thi1'd time it was again 

discussed, along with the substitute and 1nino1'ity report.2 7 

After spending a consideralJle pa1·t of the clay on Tb.urscla)T, 
J anuar}T 2 th, ir1 consiclering· the bill in the ommittee of 
tl1e \Vhole, the substitute was reco1nmended fo1· adoption, 
along with ce1--tain amendments tl1ereto.2 On tl1e fallowing· 
day this 1·eport of the ommittee of tl1e Wl1ole was taken up 
and indefinitely postponed.29 

The Ranlrin bill now being ot11 of the wa)1 , t.l1e enat 
tt11·ned its attention to the concurrent r esolution noted 
above. After several attempts ha l been made to amend it 
or have a s11bstitute adoptecl, tl1e following amendment was 
added, and the 1--esolution passecl: 

2 -1 Senate J our11al, 1858, p. 111. 

2s Senate J ournal, 1858, pp. 124, 125. 

20 Se11ate J our11al, 1858, p. 125. 

~1 Senate J our,tal, 1858, p. 131. 

2s Sellate J ournal, 1858, p. 132. 

20 Senate J ournal, 1858, p. 133. 
I 
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And tl1at the same hall ha·vp been enacted a la,vs b·v the General 
~ 

Assembly, that said co1nmissioners shall arrange and index all of 
the General La ,,·s into one volume, to be publisl1ed by order of the 
General Asse1nbl.Y ; said voll11ue to contain all general laws in force 
in the State.30 

fter mal{ing· a light amendment, in whicl1 the enate 
concurred, tl1e re olution pa sed the Ho11se.31 The Com­
missioners were also allowed, b}r a enate resolution, the 
ame amount of stationery as wa allowed members of the 
enate. 3~ 

The ommis ioner · th11 appointed immecliatel)· set to 
work upon the c111ties a ig·necl to them, b11t after becoming 
better acquainted with the clifficult}r of tl1eir ta lr tl1ey re­
portec1 to the legislature that it wo11l l be impo sible to com­
plete their work before the clo e of the e sion.33 There­
upon, 11r. Henry H. Trimble of Davi ounty introduced 

enate File o. 9 , which was a joint r e olution permitting· 
the Commissioners ' to <'ontin11e tl1ei1" work, and report at 
au acljourned se sion .34 This 1~esolution was 1~eferrec1 to 
the ommittee on ,Va~.. ancl 1Iean , wl10 1·epo1'ted it back 
witl1 the recommendation that it be in 1efi.nitel)'" postponed.35 

Thi action evidently clid not meet with the approval of the 
enate, for on il1e 1notion of nir. Daniel 11.nderson '' the 

resolution was re-committed'' to the Wa)T and Means om­
mi ttee with the following instruction : 

That the comn1ittee r eport upon the necessity· of republi hing 
la,,s out of print, tl1e probable cost for s1.1cl1 reprint, and tl1e best 
probable mean, of revising the la,Ys of the tate, and the ex­
pediency of an adjourned session; 1Yhetber good economy, together 

3o Se,1ate J our,uzl, l ' 5 , pp. 133-135. 

31 Senate Jo11rnal, 185 , p. 144. 

32 Senate J our11al1 1 5 , p. 145 

33 Senate Journal, l 5 , p. 161. See also Re1•1sio11 of 1860, Preface, p. iii. 

3.~ Senate J ournul, 1858, p. 225. 

3a Senate Jo11rnal, 1858, p. 247. 
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,vith the demands of the people, for a more concise system of laws 
of a general charact er , together 1Yitl1 a refor1ned system of practice 
in courts of justice, can be full:y provided for ,,'it11out such ad­
journed session.JG 

On the :20th of Februa1•~r, 1 5 , the coroIDittee again 1~e­
portecl, and laid b f 01·e the ena te the correspondence be­
twe nit an l the R evTising om1nis ioners and in ac1c1ition a 
1·e elution whicl1 urgecl the Commissioners to compl t tl1ei1· 
labors by the 10th of pril 1 5 , at the ame time calling· 
upon the leo-i latu1· to remain in e ion until after tl1,1t 
elate. 37 Thi report and resolution was vigorou l)r at­
tacked and after being· amended the orig·inal 1·esolt1tion 
J'.)assed the enaie with the following title : 

JOINT RESOLUTION, 

uthorizing tl1e 01n1nis 1oners to conform tl1e la,Ys of the tate to 
the onst1tution: and report to tl1e present session of tl1e L egisla­
tt1re the sa1ne. Also, to prepare a 1ode of ci\ il and cri1ninal pro­
cedure, and re\·ise tl1e la ,vs and report tl1e sa1ne at such tin1e as th e 
Legislature n1ay designate.38 

The abov 1·esolution pa ed tl1e House on Februar} 23, 
1 5 ,30 but fou1 .. c1a) .. S later it was vetoed in tl1e following· 
message from tl1e Gove1·nor: 

Gen,tlen1e1i of the J. cnate ancl IIouse of R e1J1·esentatives. 
I return, ,vitl1 n1y olJjections, to tl1e ~ enate ,vhence tl1e:r orig­

inated, tl1e Joint I{esol11tion at1tl1orizi11g tl1e omn1iss1oner to 
conforin the la,Y of tl1r tate to the onstitt1tion, and r eport to tl1e 
present session of 1 l1e Legislatt1re the sarne: Also to pl'epare a code 
of civil and cr11ninal proced11re and revise the la,Ys and r eport t11e 
sarne at sucl1 time as tl1c Legislature 1nay designate. 

This is no unco111mon forn1 of legislation, but it should be re1ne111-
bered that Joint Resol11tions directing s0111etl1ing to l)e done by third 
persons, either cl11ring or c1 f1er the ter1nination of the legislative 

:iO Senate Journal, 1 5 , p . 24 . 

:i1 Senate Journal, 1858, pp. 261·265. 

as Senate ,J ou.r11al, 1858) p. 268 

s9 House Journal. 1858, pp 355, 356. 
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session, take the form as ,rell as the force of la'", and are subject to 
the sa1ne regulations and solemnitie in their enactment as other 
bills. The on titl1tion of this tate requires the> style of all laws 
to be, 'Be it enacted by the General A ssen1bly of the State of 
loiva. '' The resolution 1n question are ,vanting in tl1e e enacting 
,vords of the onstitution. 

It bas freql1ently been l1eld tl1at ,vitl1out tl1e1n tl1e law is not and 
cannot be valid, nor ,vill equivalent ,Yords atisfy the al)solute re­
quirement of tl1e Constitution 1n this respect. 

gain, tl1e third and fol1rth resoll1tions rec1t1ire tl1e Codify·ing 
Commissioners to perforu1 certain duties during ~rour present ses­
sion, ,vitl1ol1t 1ualring provisions for their taking effect i1nmediately 
by pl1blication: they ,,·ill therefore ha, .. e no binding efficacy until 
publisl1ed by due course of la,v, ,vhen they will beco1ne negatory by 
loss of time, and ought not to enc111nber the Statute book. 

Tl1e first and seconc1 resolutions, fixing the da~- of adJotu·nn1ent, 
and prohibiting 11nder certain circun1 tances the introduction of 
new business after a given da;\r are intended only to prescribe a 
rule of action for tl1e General ssembly itself - s11bject at any 
time to be changed or altered at the discretion of the t,Yo Houses. 
Yet they are inseparabl:r coupled with other enactment having the 
force of Ia,v, and must necessarily be publisl1ed ancl bot1nd up with 
the la '"s of the State, long after tl1ey l1ave expended their force and 
cease to have any· operation. 

Tl1is is a s)rstem of legislation I think l1ad better not be indulged 
1n, and tl1erefore "rith great respect I ret11rn tl1e resol,1tion ,vi.th 
these 1ny objections. 

RALPH P. Lo,vE.4 0 

The objections of the Governor were st1stained in the 
Senate by the decisive vote of thirty to one.41 Nevertheless, 
the enate was determined to p1·ovide for tl1e 1~evi ion be­
£ ore the close of the session and on J\1arch 3, 1 5 , enator 
John W. Rankin introduced enate File No. 154, which was 
'' a bill for an act p1~oviding for a revision of the Laws of 
Iowa, ancl the preparation of a ode of civil and criminal 

40 Shambaugh 's Messages and Proclaniations of the Governors of Iowa, Vol. 
II, pp. 192, 193; also Senate Journal, 1858, p. 330. 

11 Senate Journal, 1858, pp. 331, 332. 
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proceclure ''.42 Wl1en this bill cam up for consideration 
11r. amuel J. } irlcwoo(l 111ovecl to ha tl1 worcl '' and 
codif)" ' in ertecl afte1· the word '' 1--e,i e' ', and tl1i amend­
ment wa adopted in the enate.43 fter ever al other 
amendment , all proposed b;T ~11--. l(irkwood, bacl been 
adopted, tl1e bill wa put to a vote and carried b~ .. tl1e o,1er­
wl1e lming· maj 0 1--i ty of twen ty-se,T n to four. 44 

The abo'-"e bill pa ed the Ho11 e after lio·l1t amen(lment, 
b3" the ,Tote of f 01·ty-five to eightccn, 45 and tl1 n 1· turned to 
the enate where, upon the motion of Mr. Kirl{woocl, the 
Hou e amenclments we1·e unanimou l)" agreed to:1c This 
act, whicl1 r eceived executive approval on ~1a1 .. ch 11, 1 5 , 
1·eads as follow : 

ection 1. Be it Gnacted by tlie General As~enibly of tlie late 
of I owa, Tl1at the om1n1 ioners appointed by the Legislature to 
conforn1 the la "·s of the tate to the onst1tt1tion and perfor1n 
otl1er <lutie . are berel)y directed to prepare a code of civil and 
criminal procedl1re, and re,Tise and codify tl1e la,,~s oi the tate 
and ha,·e their report read)" for p11blication by the first day of 

epte111ber, 1 5 . 
ec. 2. Immediately after filing tl1eir report by aid 01n1nis­

sioners, the 
1

ecretary of • tate sl1all proc11re to be printed 500 
copies of aid report, and one month previous to the next session 
of the General Assen1l)l}" ,rl1ether tl1e same be an extra or regular 
one, shall mail to each 1ne1nl)er tl1ereof one copy of sucl1 printed 
report and shall retain the residue for the use of tl1e General 
Assembly.47 

Tl1ough it tl1us appe::11·s tl1at the enate too1r the leading 
action later in tl1e session r elative to the revision of the 
laws, several 01~iginal measu1·es were a lso introcluced in the 

42 Senate Journal, 1858, p. 355. 

43 Se,,ate Journal, 1 58, p. 370. 

1-1- ScJ1ate Journal, l 5 , p. 371. 

-1::. House Journal, 185 , pp. 547, 548. 

46 Senate Journal, 1858, pp. 424, 425 

.-1 La,~s of Iou a. 1 5 , Ch . 40, pp. 47, 48. 
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House earlier in the session, and one of these provided for 
the creation of the Revising ommission. During the first 
week of the session, on January 13, 1 5 , 11r. D. A. Ma­
honey of Dubuque offered the following resolution: 

R esolved, That a Com1nittee of seven be appointed by the Chai1·, 
,vhose duty it shall be to report to the Ho11se such alterations of 
and amendments to existing la,vs as \Yill n1ake them conform to the 
ne,,, Constit11tion.48 

This resoll1tion wa laid upon the table and nothing 
furtl1er seems to l1ave been done with it. T earl, two weeks 

• 

later, on J anuarJ" 25tl1 1fr. W. H. eeve1"s of Oskaloos;.1 
offered a resolution calling for the appointment of com­
missioners '' to aid and assist the J uclicia1"}T Committee in 
1rafting a code of civil and criminal procecl11re. '' 4° For 
this resolution 11r. E. E. ooley of Decorah offered a sulJ­
stitute which pro,Tided that the commissioners '' revise and 
amend the General tatutes of the tate, and report the 
same, with a complete code of civil and criminal procedu1"e 
on the --- daJT of ---- 1 5 , to an extra or ad­
journed ession of the General A sembl)-. ', ;;o These reso­
lutions were to have been acted upon the following day, but 
owing to the election of a United tates Senator, they do 
not appear ever to have been again consiclered.51 

The next move on the pa1"'t of the House wa tl1e intro­
cluction of two rcsolt1tions by 11r. Lincoln Clark of Dubuque 
on the morning of January 27tl1. The first of tl1ese re o­
lutions called for a commission '' of three per ons, learned 
in the law, . . . . whose duty it shall be to revise the 
laws now in force, to exp11rg·ate repealed laws and to frame 

1s Ho10:e Journal, 1858, pp. 37, 3 . 

10 House J ottrnal, 1858, p. 126. 
00 Ilouse Journal, 1858, p. 126. 

61 At this election James W. Grimes was elected to succeed George W. Jones. 
- Ilouse Journal, 1858, pp. 128-131. See also Clark 's H1story of Senatorial 
Elections in I owa, Ch. 'l. 

' 

• 
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a system of laws in pursuance of the subjects and classifica­
tion of the new onstitution' '. The second r esolution pro­
vided that the system of Jaws embraced in tl1e first r esolu­
tion should contain certain specified features. mong these 
features was a provi ion for the establishment of a om­
missioner's Court, the creation of a ourt of ommon Pleas, 
the establishment of the office of ounty .Auditor, a pro­
vision calling for th organization of t ownships for the 
assessment of prope1"ty and the collection of revenu , the 
separation of the office of ounty Treasu1"e1· and R ecoJ·de1·, 
and the creation of the office of upervisor of Roads.52 

Mr. W. H. See,,ers in1mediately p1·oposed a substitut 
which provided tba t the commissioners '' aid and assi t tl1e 
Judiciary ommittees of both Houses'' in the work of r e­
vision.53 Tl1i ubstitute was adopted by the vote of fifty­
one to seventeen. J\1r. eeve1·s then moved tl1at tl1e blank 
in the r esolution be filled by the names of William ID)1'tl1 

of Linn County, Winslow T. Ba1"ker of Dubuque 011ni)'" 

and C. B en Darwin of Des Moine Count}", which motion was 
adopted by tl1e vote of sixt}"-two to ix. '·1 Tl1e Senate a 
already notecl , adoptecl tl1i rrqolution aft r slightly an1encl­
ing it. 55 

On the 4th of Februarv fr. 1
• J. L. Foster offerec1 a • 

resolution calling for the appointment of a co1nmitte of 
three ''whose dutJ .. it shall 1Je to I"el)ort amendments io il1e 
Code of Iowa, to this Ho11se, in order tl1at tl1e same may be 
made to conform to the provisions of tl1e New Constitt1-
tion. '' This r esolution was adopted and a committee con­
sisting· of . J. L. Foster, D. A. ~fabone1,., and J. F. Ran-

s2 H ouse Journa l, 1858, pp. 136, 137. 

53House Journal, 1858, p. 137. 

54 Ho~e Journal, 1858, p. 138. 

s; Senate Journal, 1858, pp. 133, 134, 135. 
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dolph was appointed.56 The1-.e is no evidence however, that 
this committee ever performed any er\ri.ce. 

On the same day ~1r. George W. Mc rary of Keokuk 
tendered a resolution instructing the ode Coromis ioners 
to confine themselves '' to harmonizing'' the laws to the new 

onstitution, ' and prepa1--ing such aclllitional acts as are 
necessary to carry out the same.'' This resolution did not 
meet with the approval of the Hou e, l1owe,,er, and was not 

concurred in. 5 7 

Five days la te1· a 1'"esolution was introduced in the Hol1 e 
by Mr. T. Walte1· Jackson calling upon the on11nissioner 
to report their progress to the House .;,; onsequent1y, on 
the 23rd of February the ommission reported ,,ery full}" 
upon its actions from the time of its appoi11hnent. It ap­
pears that the Joint Juclicia1·y 01nmittees l1acl given in­
structions to the oro1nis ioner s to pr·epare act in the fol­
lowing order : 

1st. A ode of practice applicable to proceedings at Ia,v 
2d. A hancery practice. 
3d. A criminal practice. 
4th. The adaptation of existing laws to the T e,r Constitt1tion. 
5th. So changing the criminal la,v to the pro,·isions of the e,Y 

Constitution, tl1at J llstices may have some original jurisdiction. 50 

From time to time the ode ommission sent to the 
House clraf t s of bills intencled to be incor1Jora ted into tl1e 
new Co le when completecl, ancl in some instance the e bill 
wer·e immediately passecl by an overwhelming· -vote.60 

Late in the session i11~. B. F. Gue of Big Rock introcluced 
House File o. 33 , which provided for the printing ancl 

50 II ouse J oitrnal, 1 58, pp. 207, 208. 

is1 House Journal, 1858, p. 208. 

:;s ll ouse J 01Lrnal, 1858, p. 254. 

50 H ouse Journal, 1858, pp. 360-363. 

oo Communications accompanying such bills are to be foun(l in the House 
J onrnal, 1858, pp. 458, 477, 47 . 

• 
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binding· of the report of the Commj ssioners and stipulated 
that it should be let 'by contract with th lowest r espon­
sible bidder. ' ' 01 This bill was recommended for passag 
b~ the ommittee on Expenditures, but was defeated by th 
vote of twenty-thre to thirty-four.62 

There appears to have been ve1--y little newspaper com­
ment on the action taken by the ev nth General Assembly 
in providing £01" the revision of the laws. Indeed, there 
could be verJ·· little unde1' the circ1Jmstances as tl1e need of 
such a work was appar nt to all and the discussion of tl1e 
mino1' details connected tl1erewith was overshadowed b)T 
other more important questions of a national cl1aracte1 ... 

THE CODE COI\-11\IISSIO ~ERS 

The gentlemen sel cted b3T the legislature met jmm cliate-
13· after thei1-- appointment and organized f 01· the work be­
fore them.c3 To Mr. myth was allotted the task of pre­
paring the criminal code, to Mr. Darwin tl1e law practice 
act, ancl to 1\fr. Barker the cbance1·y act. It appears that 

. Ben Darwin acted as hairman of the ommi sio11, and 
it was l1e who wrote tl1e principal report to tl1e leg·i latt1re.64 

harles Ben Darwin was one of tl1e lea ling· la w;y·er of 
Burlington, a man of liberal education and imbued with a 
fondness for 01--iginal investigation. In connection witl1 
his work on the R evision of 1860 he made a study of p1~ac­
ticallv all the p1~actice acts in force in tl1e United tates ancl 
later be also prepared a code of laws for the tate of T n­
nessee. fte1~ 1·emoving from I owa he was for a time 

61 House Journal, 1 58, p. 630. 

02 House J our11al, 1858, p. 758. 

63 Quotation fron1 the Burlington Ha Lek-Eye in The Tipton Adte1 tu;cr, Vol 
VI, No. 51, Thursday, Decen1ber 8, 1859. • 

04 11r. Dar,tln took the most active part of any of the Comn1issioners in this 
work. H e \'\rote n la rge portion of the reports and the other Comn1issioners met 
at his office in Burlington when finishing their work. o direct statement, how­
ever, can be found that Mx. Darwin "as officially elected Chairman. 
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lTnited tates Di trict ,Ju<1°·e for tl1e Tcr1·itor, .. of Wash-
• 

iugton. Ilr cliecl at Tapa A.\ )·111111 near San Frauri co in the 
· pring of 1901. (j 

5 

Tl1e framer of 111:) criminal cocle, William 1m)Tth of 
1arion, wa · born in TJ'I'on ot1nt~·, Irela11cl on the 3rcl of 

,J ant1ar3·, 1 24. Removing· to Iowa frou1 Pe1111 ~·lvania in 
1 43, lie siucliecl law at Iowa itj1 in tl1e office of J11clo·e J.P. 
Carleton ancl wa aclmitte<1 to t11<? l)ar in 1 46. In 1 4 he 
01Jene<l an office at :\I ario11, ::1ncl l)ecame a lea(ler in com­
n1ercial affair in Linn ount,... From 1 5;3 to 1 57 lie .. 
erved in the capacit~ of .J t1clg·e of tl1e Fot1rtl1 ,J t1clicial Dis-

H5 Very httle of a biogi·aphical nature is to be found concerning C Ben 
Dar" 1n See Thf Courts and Legal Prof es.<:ion. Vol. I. p. 7; anrl the Annal~ of 
lotco, Tlnrd eries, Vol. '\7 , p. 160. 

In The B11tlu1gto,1 1Vee'J..ly Ha1v~•E1Je of aturtlay, \[arch 17, 1 60, 1nay be 
found sketches of the \·nrion n1en1bers of the C'on1miss1011 " ·ritten hv '• Linken-

• 

sale''. a correspondent. The follo" ing eonccrns ~1r Darn.-in: 
'• It "'oultl not be a bit fair to leave out pictures of the Code Co1nm1 toners 

fron1 thr Yerv l1fe-like an<l 'rehable' series of c::ketchec:: ,vhich have {ro111 time to 
tin1e appeared 1n 'these presents.' For. 10 the graphic style of Greeley, 'in the 
first place' the ode Co111u11ss1oneTs are learne<l in tbe la"' - secondly, they are 
unanimously of opinion that they are good looking- and thirdlv - they are. 

'' C'HARLES BE~ DAR\\'l~, the author of the C1Y1l Practice Act 1s kno"·n per• 
sonally to many reatlers of the Daily Tia,vk-Eyc. Let them not ~uppoc::e, ho~Y­
e,~er, that his olcl familiar friend, that bro"·n old coat of 1nany a plea~ant 
memory, adorns his bo<ly corporal "hilst at the capital. Ile appears 'e, cry day 
and Sunday too,' 1n a fine black suit, scrupulously neat Go into the judges' 
room and you will find 111111 by his desk, al,Yays at "ork and ~l"·ays standing. 
I have never seen him sitting do'Vn but once, ancl that ,, as at the cl inner table. 
though I did catch hin1 a-napping one Sunday afte1·noon. ,yith the Bible iu one 
hancl, at 0bronicles 2: 30, and Sen•ard 's big- ~peech in the other. IIis orthodoxy, 
therefo1e, is not to be qncst1onecl. eYen ,vh1lst ho 1s a"TI·ny fron1 home. IIe 1s one 
of tlle 1nost clihgent, careful students I e,·cr 1nct. He gets up early e,·ery 
rnorning, takes a cold-,Yater bath, ancl ,valks four nnles before brenkfast. after 
,vhich, with short intermissions, he ,Yorks n" ay on the Co,le or re, 1s1on of the 
laws till 9 or 10 o'clock at 111ght. He is greatly respected here as a ln,Yycr, anc1 
as much likec1 as a 1nan. His ren1arks 1n the Senate and Tion e in explanation 
of those portious of the Code 1n regard to which there ,vas <lebnte. hn.Y0 been 
clear, forcible, aucl ~ble. Of an unsuspecting, generous, nohlc nature, it ~hall 
be no fault of 1nine if his merits are not universally apprec1a te<l. '' 

See also Proceedings of the Ioivo State Bar Associatto11. ,rol ,rrr. 1901, p. 
o. for a short sketch of C. Ben Darwin. 

• 
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trict. f te1· er,riJ.1g· on tl1 Re i iug· om111i ion lie wa 
appointed a m ember of th on11nitte on Leg·al Inquiry 
and he also a ~isted Governor I irkwoo l in ellin o- boncl 
during the earl)- l)art of tl1e i,Til ,,r ar. 

In 1 62 ,J uclg·e 8m)·tl1 rec i,1 ec.l a ou1111i io11 a olon 1 
of the Tl1irt~T-Fir t Iowa, l)llt after a :ear' "e1·,,.ic l1e1 was 
forced to 1·e iITT.1 on account of ill l1ealtl1. In 1 6 l1e wa 
elected 'iongre ma11 from Iowa ancl tlietl ,,l1ile . erY"in <>- i11 
that capacit)~ on ~ 1Jten1ber 30, 1 70. r;r, 

Tl1e thi1·cl m mlJer of tl1e om1ni .. ion wa irr. ,,1 i11 ·lo,v 
T. Barke1· of Dt1lrt1q11e. J uclge Bar]{e1· pre "i ~eel o, e1· il1 
Delaware ounty 1ircuit 1ol11·t fron1 1 69 llutil 1 7"2 ancl • 

repre ent d l1i li trict in tl1e fiolI ·e of Re1)re 
tl1e ixth ancl Eleventl1 G ne1·al .L\ e111 lJlie . <,; 

ntatives in 
Dr. Rol) rt 

oe E"or an extended biography of Judg~ Srnyth, see II ,~tor.11 of I,J11111 Cou,1t y, 
l ou·a (1 7 ) ; Portrait and Biograplucal .,. l lbu,n of Luu1 Cou11ly, 101<:n.; and 
Gue 's H1story ol Io1ro. \ r ol. f\T p. 2.J. . ,J udgc rnyth 's nan1c is also to bo 
found spelled n1ytbe and 1uitb. 

• '.TunGE SMYTH, of Linn county. h,1s prepa1cd the .,ritni nal 'ode ~ 1tl1 the 
n1ost of the provisions of ,vhich !\11. Barker agrees, but dissents HS to one or 
t,vo principles "hicb )Iessrs S111yth and Dar\\ 1n approve. The .Tuclge is a fine 
lawyer, fine talker, and fine fe1Jow gencrallJ - Yer,r sociable ,,·ith his fricucls, 
but rather distant to tho·e \Yith whon1 he ha~ no acquaintance. I-I is phys1e1u£: 
is unexceptionable - tall, rather slenderly but co111pact1y hnilt, ,vitli a fine head, 
he is such a. 1nan as the ladie.-, like to look upon frcquentl,y. But I suspect 
they don't get the chance lie is a ha1·d stud 11t, but during hours of re­
laxation talks n1uch "·ith his friends. '"ith " ·horn he is ilnn1enselJ popular. '' 
-''Linkensalc'' in The Burl111gto11 TVeckly llaul,-ICyc. Saturclny, 1\[arch l,, 
]860. 

01 Io1va Official Begistc, , 1911-1912, pp. 72, 145. 
'' i1r. BARKER (pray don't ha Ye 1t printed Baker) is a trunip - a Dl'n1oc1 at 1c 

right boi,;er-a gentlcn1an of n1anly independence-a ln"·yer of fine attain­
n1ents - a scholar "hon1 no,Y, hcncPfo1 th. and n 11 the ti111e I ~hall delight 
to honor, never, ho\YC\ er , forgetting to pray 1 hat he 111ay bf\ rc<lecn1c<1, re­
generated, and <lisenthrallecl fron1 the bondngc of rnotlel'n Dcn1orracy. IIe 's 
none of your 'cussed go-1t-bl1ncl Den1ocrats '. though, hut as indepcu<lent 111 

politics as he 1s in other respects I do not kno,v but I respect Jus Den1ocracy, 
after all, for it 1s of the old fashioned sort, not kuo\\·n at ,vaslungton l\11 
Barker rnakes friends \\ ith all ,, ho knO\\' bi 111. They respect Jus ah1ht1es 
an<l 111s attain1nenls and they like hin1 hugely for his 1nauy genial nnd 
a1niable qualities. If any bocly asks 111 ~ to afiirtn that he is ,ery e,nphati-
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I. Thomas of Dubuque served as the clerk of the 
sion and of the Re,ision Editor. 08 

THE REPORT OF THE CO~IMISSIONERS GO 

• omm1s-

After having written the various acts as outlined above 
the Commissioners met and went over the reports in joint 

cally good-looking, I beg to be 'excused' - upon my conscience.'' - ''Linken­
sale'' in The Burlington Weekly Hawk-Eye, Saturday, )Jarch 17, 1860. 

In The Dubuque Weekly Times, Vol. XVIV, :Ko. 1, Wednesday, January 10, 
1872, may be founcl an extended obituary notice of Judge William T. Barker. 

as ''DR. THOM.J.S, who, as "ell as Mr. Barker, is from Dubuque, is Secre­
tary to the Commissioners, anu Counsellor Pleydell, though he might ha~e 
had a clerk "'ho could drink n1ore ale and ~,·rite, never aw one who could 
" ·rite n1ore u ithout drinking ale. The Doctor 1s alwnys at his post, and per­
forms to all perfection the arduous duties devolving upon him. Ile was one 
of my first acquaintances here, but I trust that be "·ill deem it no bad judge­
ment when I say that he 1s a man who wears weU, and whom, the better you 
know, the more you like. The Doctor is exeeeclmgly popular, and is a great 
.favorite ,Y1th the fair sex, especially 1£ they be 'vidders.' Old Toney Weller's 
doctrine has no response in his heart - nor in mine.'' - '' Linkcnsale'' in 
The Burltngto,i W cekly Ha1vk-Eye, Saturuay, March 17, 1 60. See also Re­
vision of 1860, Preface, pp. v, , i. 

oo The t"·o reports - the report containing the criminal code and the report 
containing the civil practice aet - are Yery rare. The copy use<l by the 
writer was kindly loaned by hlr. A. J. Small from the State Library at Des 
Moines. The reports are bound together in one volume ancl are probably the 
only copies extant. The pages arc ordinary octaYo in size and the "·ork 
gives evidence of great hurry in its preparation On the first page of each 
report appears the name '' Ed Wright'' 1n bolcl handwriting. A card pasted 
on the cover states that Mr. Wright, who represented Cedar County 1n the 
House during the Sixth, Seventh, and Eighth General Asseu1blies, presented 
these va]uable reports to the Historical Department at Des :Moines. 

As evidence that the work was clone in a hasty and careless manner the 
follonring clipping and comments thereon are taken from The I owa Cit1·ze,i 
(Des Moines), Wednesday, F ebruary 8, 1860: 

'' We have recei,ed a copy of the report of the Code Con1missioncrs, n-hich 
has been printed for the use of the Legislature. It makes a volume of about 
350 pages. 1,e have had no opportunity of examining it as yet, and shall 
not ,ent1tre an opinion of its merits. The printing, however, is abominable, 
as any one can see at a glance.-Hawkeye. 

'' Avast there, i\fr. Han·keye. We hardly expected any such slur from 
you. You have certainly a copy of the Code Commissioners Report that 
was not printed at this office; or you have got one that justifies no such cen­
sure as that embodied in the paragraph quoted above. The type in which 
the report "'as set, is not new; and shows no such clear outlines as new type 

• 
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session. 70 The r port was then presented to the General 
Assembly after being printed for it action tl1ereon. .A. n 
act of Mai·ch 11 1 5 , provide l tba t tl1e ecretary of ~ ta te 
houlcl ha,re five hundred copie of tl1is r port l)rinted and 

sencl a copy to each member of tl1 legi lature one month 
previous to the meeting of the General .1\.. en1bly .71 How­
ever, it seem that the repo1"t was delayed until afte1· tl1e 
opening of the Eigl1th General A mbl:r·.72 

The printed report con ist of two part an 1 i a ,rer}'" 
rare bool{. The first part contain the 1·eport 011 c1·iminal 
practice, the title page of which r ad a follow : 

does. The paP,er is very poor; the poorest the State has ever used. Its 
color 1s bad and its texture 1s little better than common new·s But as the 
document 1s for temporary use only; it "as not clcen1ed necessary by the 
State officers. - "·ho are trying to practice a rigid econon1y, - to purchase 
a better article. . . . Every printer knows that it is impossible to n1ake fine 
work, on common newspaper '' 

10 Report of the Code Com1nissioners on the Civil Pract1c:e .. -let, p. 344. See 
also The Tipton A..dt•ert1ser, Vol. VI, No. 51, Thursday, December , 1 59 

\ . 
11 The Revis1on of 1860, Preface, p. 111. 
72 In co1nment1ng upon this delay the Dcniocrat1,c Clarton (Bloon1field), Vol. 

III, Ko. 16, Wetlnesclay, .January 25, 1 60, makes the following re1narks: 
'' There will be a great deal of business before the Legi lature. the Commis­

sioners appointed to revise the Code haYe not yet reported, but "·ill do so next 
,Yeek; the la~ required the Code to be in the hands of the members eleet ono 
month before the meeting of the Legislature, but like everything ehse in Re­
publican misrule, they are yet in the employ of the State at three <lollars per 
day.'' 

In an editorial on Wednesday, .January 25, 1860, Editor Jobn Teesdale of 
The 101.ca CLtizen (Des Moines), statecl: ''The Report of the Code Co1n1nis­
sioners will soon come before the Legislature; and the legal fraternity of that 
body, feel more deeply interested in it than in any question likely to co1ne up. 
They are for giving it precedence, and son1e of them go so far as to censure 
the State Printer, because he obeyed t11e injunctions of law, and gave prece­
dence to the reports of State officers and State Institutions, as they came into 
his hands.- Gov. Lowe, in his message expressed himself quite favorably in 
regard to the Report of the Code Commissioners; and the impres~ion of the 
legal fraternity seems to incline the same way, so far as a knowledge of tho 
character of the Report has extended. This would seem to augur, if it means 
anything, more prompt action in the Legislature than has been generally 
anticipated.'' 

See also Daily Io 1oa State Register (Des Moines), Friday, January 13, 1860. 
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THE CODE 

OF 

('Rl~IIX L PRACTICE 

OF THE 

T . .\.TE OF IOWA. 

REP RTED BY' TIIE CODE COl\1~11. 'hIO.NERb TO THE 

EIGHTH GENERi\.L \ SSE)1BLY 

PREP.1\.RED RY \\.lLLI.\oI IYTII, 0.1. E OF THE CO1IMIS IONERS 

JOI[~ TEESDALE . . STAT£ PRINTER 

1 60. 

Tl1i part of tl1e report, l1owever, clicl not 1neet witl1 the 
unanjmous approval of all tl1 ommi ioners, as W. T. 
Barlrer tl1ought t11at . ection 356 of tl1e 1·eport wl1ich limited 
tl1e coun el for the tate to one arg·um nt 1Jef ore the trial 
ju1~y and giving· the clo ing argument to the clef endant' 
counsel in all ca e l1oulcl not pre,Tail. 73 J\iorcover l\Ir. 
Barlrer licl not a1)pro,re of the chapter on appeals and be 
propose l a st1bstit11te which as lie 1eclarec1 is mainl)" tl1e 
_ i ting· law, 1·evi~ ed and amended.'' 74 

Following· 111·. Barker remarl{ and l1i propo ed s11b­
sti t11te bill the majorit~" re1)ort of tl1e 0111mis ioner toolr 
11p tl1e 1Jrovisions from wl1icl1 nir. Barker 1issentetl ancl 
clisc11ssecl tl1em ql1ite £1111 . Tl1e on1mission leclarecl that 
''it wa tl1e intention of tl1e Commi sion, to l1ave accom­
panie 1 tl1e Act l1er ewith r eportecl to the Gen eral cmbl}~, 
with a statemPnt of t11 cl1ang·e whlcl1 it proposes to int1~0-
(l11re into tl1e prP e11t riminal P1~actic ancl tl1e T'easons 
which opera tecl on 111 n1incls of tl1e ommi ~ ioners and 

13 R epo, t 011 the Coc1e of Crnninal Pract ice. 1 60, pp. 95-97. 

1-1 Repo, t 011 the Code of Cr1 nnnal Practtce, 1860, pp. 97, 9 . 
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induced tl1em to r comm nc1 l1cl1 cl1ang·e ; lJu{ tl1e a Ir acly 
advancecl periorl in the e ion, and tl1e IJrcs ing demancl 
of otl1cr mo1·e imJJortant matter on tl1c ,. tate Printer, acl­
moni 11 11 to fo1'b ar anc1 at onrc . l1b1nit tl1e Act a it i , 
l1oping· tl1at it provi ion ar ·o intelli 0 ·il>le, il1at t11e)'" an 
be uncler toocl. ',;j 

Tl1i r ep ort 011 tl1e C'ocle of C'rin1i,1al Practice contain, 
m11cl1 new 1na tte1· uot f oun 1 in tl1e (' ocl e of 1 51, but srore 
of ection . are taken clirectlv fro1n tl1c la tt r work. Tl1 r 

• 

are one l1unclr cl ancl twent)'" page. ninety -two of which 
contain tl1e }Jropo etl act anc1 are ,vitl1011t not or r fer­
ence of an:)" kincl. 

The seconcl })art of tl1e r e1Jort embraces three hundred 
and fort)~-four pa 0 • ancl contain tl1e }Jractice act as pr -
pared b3r nfr. Da1'win.71

' Th title pag of tl1is r epo1·t read : 

REPORT 

OF THE 

ODE Oif1'IISSIO~TER , 

TO THE 

ETGHTIT GEl\ ER.AL, \ SEl\IBLY 01•' TTIE ST.ATE OF I0\1t \. 

DES )101 TE, , 10\'' .\. 

JOII~ TEESDALE, ST.ATE PRINTER. 

1859 . 

..i;\ in tl1 ca. e of t11 crin1inal cocle, a g·r eat 1nc111~ ections 
of tl1e C'orle of 1851 l1a,re lJee11 copiecl ,1crbatim ancl macle a 
part of tl1e r eport containing the practice art. \V11en tl1is 
r epo1 .. t was submittccl to tl1 e legislature it passecl with ,1e1·y 
little an1enc1ment. 77 1\ f(lw section. in tl1e report, l1owever, 
are not to lJe f ol1ncl i11 tl1e rompletecl worl{, ancl among· sucl1 
may be mentio11ecl cl1a1 ter tl1ree of t11 J r eport wl1icl1 }Jro-

1r, R eport on the Codr of Cr1nu11al Practice. 1860, p. 93. 

10 Report of the Code Co1111111ss1011ers 011 the C1vrl Practice .. J ct, p. 3. 

11 :Oev1s1ou uf 1860, Preface, p. i11. 
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vi des for a r eporter· of the upreme Court. 78 Furthermore, 
in ome instances chapter~s in the completed work have their 
order different than those in the 1·eport, or contain addi­
tional matter. On the other' hand some entire chapters in 
the report are taken bodily from the C'ocle of 1 51 and are 
not changed in the least. 10 

The most interesting !)art of this report is to be found in 
the R eniarks which follow the d1'aft of the act. 0 The writer 
of tl1e report s tates that it is written chiefly for the un­
professional reader.8 1 He then describes the two kinds of 
law, adjective and sub tantive, and shows that the act ub­
mitted contains adjective law for the most part. This state­
ment is followed b}· an article entitled A Gla,lce ..Jt Tlie 
History Of Pleading, which traces tl1e development from 
the hard and fast forms of the old common law to the all 
embracing petition of tl1e modern cocle pleacle1·. ~ It de­
scribes the absurdities to which the olcl metl1od of pleading 
went and then shows the steps taken by ew York to remedy 
such evils. 83 

In speaking of the introduction of the 1·ef ormed method 
of pleading into Iowa the report states: 

We have said this sy tern was introdt1ced into Io"~a in 1851. It 
forms the main features of the '' Part Third,'' of our Code of that 
year. There were some 1nisfortunes attendant t1pon its introduc­
tion here. 1st. There ,Ya no attendant r eport to tell us of its 
origin - to point out its aims, or to guide to sources of illustration. 

1a An act providing for a Supreme Court Reporter was appro,ed on April 2, 
1860, and took effect May 9, 1860.- Revision of 1860, p. 21. 

19 Among such chapters are the ones on uisance, Waste, and Trespass; 
Official Securities and Fines; Habeas Corpus; Changjng 1 ames ; an<.l Judgment 
Liens.- Report of the Code Commisstoners on the Civil Practice ..dot, pp. 149, 
154, 165. 

80 Report of the Code Co1nmiss1oners on the Civil P ractice A ot, pp. 175, 176. 

s1 Report of the Code Comm1ssioners on the Civil Practice A ot, p. 175. 

82 Report of the Code Comm1ssioners on the Civil Practice A.ct, p 177 et seq . 

sa Report of the Code Commissioners on the Civil Practice A.ct, p. 189. 

' 
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It hence followed that man)r, of both tl1e bar and bench, not ac­
quainted ,vi th the latest legal tl1ougl1 t, deemed the Code a startling 
innovation, and without example as a departure froru precedent. 
2d. That ,vhile borro,Yed almo t entirely froin Ne,v York, except 
some parts ,vl1ich ,re tl1ink clearly impro,~ements, even on tl1e e,v 
York s)·stem, yet the terms of tl1e parent act ,vere so far departed 
from as to make it difficult e,·en to those ,vell \'ersecl 1n both acts, 
and almost impossible for otl1ers to apply tl1e judicial illustration 
which the 1

1e,v York act bas secured, to the illumination of our 
o"'D.· Beside , tl1i act l1ad not then attained its present extended 
populari t:v, nor ,von its \Yay to tl1e general acce1)tance of so 1nany 
States and Territories. 

Then, too, in tl1e older cities of the State, a1nong the old tnen, the 
oldest and best la" J?ers, ,vl10 ,,Tere ,vorlced gray in the prof es ion, 
there ,,-as a strong clea·ving to tl1e friendly old £or1ns in tl1e use of 
,, l1ich they dicl, or ,vere tlpposed to excel. It ,ras l1ard for s11ch 
men to forego a superiorit:v, \Yell and laboriol1sly earned, and to be 
co1npelled to begin again by the side of the yo11tl1 just i1nmerging 
into the legal arena. 1Yith ''""l1ose s,veat. ancl blood, and scar , tl1ese 
veterants ,vere so gallantly mantled. For these 111en l1ad not learned 
then, ,vhat the:r l1a,·e since - that tl1e ne,, systeru ,Yas the old 
s}·stein shorn only· of its nonsense, and tl1at no lesson learned in tl1e 
logic or pl1ilosopl1y of tl1e old, but applied as ,,Trll to the ne,v. 

Tl1en, too, ,vere tl1e mechanical 1nen, ,vl10 never ,vent l)e1o,,· the 
surface to find tl1e reason of a tl1ing, ,vho lived and breatl1ed, in 
lifeless forms. Tl1ere ,, as also tl1e fearfull)r conservative 1nan, ,vl10 
thought that his long bt1rjed ancestors kne,v much 1Jetter, not kno,v­
ing his surrounding , "·l1at ,vas best for bi111 a1nicl such s11rro11nd­
ings, tl1an he possibly cot1ld - and an1ong tl1ern all, and rather for 
the reasons ,ve ha,1e gi,1en, it t11rned out tl1nt tl1e ode ,,las 11ot ,vel­
comed as warmly as it had the right to be.84 

After d scribing the confusion existing between law and 
equity procec1ure more fully tl1e writer declares that ''these 
things being thus, th ode being in many applications 
doubtful and in some having clearly failed to secure its 

s1- Report of the Code Com m1ssioners on the Civil Practice A.ct, pp. 190, 191. 
The Commissioner criticises the case of Claussen v. Lafranze, 4 Greene 224, 

for stating that '' chancery was not included in the reform of the Code''. 



pu1·po e, the General ..c\. • mbJJ~ impo eel 111)011 11 , t}1e clut~, 
among otl1er thing. , of makin o- a cocle of ci,·il practice.', ., 

A vast amotmt of material appea1· to l1a,,. lJeen o·one 

over by tl1e ommis ion, for it tate tl1at in it. in,restio-a­

tion '' all the r port. made 1)). f or111er ·omn1i. ~ion er , en­
gaged in tl1e same dut)r, ha,1 e been on~ 11lt c1. rr11e code of 

all tl1e tates we l1a,,.e before mentionecl, l1a,1 11 en before 

us, as well as all tl1e reported clecision on tl1e . ame - tl1e 
Englisl1 p1·actice r\rts of 1 52, ancl 1 54 a11cl t]1e la t ex­

pression of Engli 11 1·ef orm in bancer>· - tl1e rocle of 

Louisiana and France wl1icl1 by the wa), in tl1e inception 

of this re.form moven1ent, coniributecl 11111c·l1 to tl1e )' tern 
a well as all the work on the new practic in tl1 ta te 
ancl in Eng·lancl, ancl tl1e late t Eng·li 11 worl{, on e,·iclence. 

Disting11isl1ec1 leg·al men l1a,re been al ob~· tl1e writer l1ereof, 
cons11ltecl lJ). letter as to tl1e 1J1·actical worki11g arr1ong them 

of the main featt1re introd11cecl into tl1i a t ancl tl1e ex­
periencr tl1t1 collectecl will be pre entecl in it p1·oper 

place. . . . "'\Ve cannot con ent to ret11rn c:1g·ai11 to tb 
deacl m11mblements of the pa t, an 1 we l{now that neither 
the people, nor tl1e bar, nor the bencl1, wo11lcl allo,v it.' ,; 
Indeec1 it eem that Mr. Darwin hacl l)ot1gl1t a 1111ml)er of 
books at l1i O\\'ll expense, and l1acl bo1·rowec1 otl1ers, the 

tate Law Li1)rar)r at that time not being· ,1~ w0ll qt1ippecl 
a it i to-clav.87 

• 

'11here are fo11r '' rentral ic1ea ' to be fo1111cl in 111 ne,, art 
propo .. eel. T]1e)'" were ' 11nif ormit>T in il1e fJleo(l 111 (J of law 
ancl equit)r, witl1 a 1)0 ible t1niformit~ .. tl1ro11~·l1011i b11t a 

rigl1t of c1issi111ilarit~.., in the mocle of l)roof, trial, ,lntl c1])-

SGRepo1l of the Code Co111n11~t-1011e,s on the ( toil Practice .lot. p. 195. 

, u Rf port of the ('ode Co111n11ss1011ers 011 the Civil Practice '1r.t, p. 195 

s1 For reports concerning the condition of the State Liurary, ce 't:11atc, 

Journal, 1858, pp. 234-236. In the Daily lo1na State Register ( De~ iro1nes), 
Saturday, 1'Iarch 10, 1 60, :t\Ir Dar\\in states that be collect<'<l at 111 o,,n ex­
pense a large nu1nber of reference "orks. 

' 



I eal '' · ,, rificatio11 of pl ,1cling ; earl}· ,1rre -- t of pl0,1(li11g· ; 
an<l th allowing· of a liti 0 ant })art) to 111alce l1in1 r lf cl wit ­
ne : ~ Eacl1 f ai11re i laboratel,r cli ru eel ancl tl1e 

• 

opinion of a large nt1mber of mineni jt1ri t · ar lJrint ecl 
in co1nmencla tio11 of il1 n1etl1ocl pro1)0~ cl. sn In co11cl l1clin <r 

bi arg·un1 nt in fa,"Of of l1niforn1it~r of })l'OC cl11rc ir r. 
Darwin ta te. · : 

Tl1ougl1t, in e,'er.) other depart111ent of c1ence, ,,,J1i] it lJorro,, s 
fro111, refu e to l)O\\' in er,r1l0 st1l)n11 10n to tl1c pa t; and in Ia,Y 
on])~, ancl tl1at i11 l)tlt a ~ "'t ate or t,, o. 1 l>ottncl clo,vn and gaggecl , ancl 
1tt1ng ,, ith l>ro,v t1nl1t 1,>~ the t rt1tl1 ancl glorJ1 of tl1 coining ti1ne. 

Let not ot1r o,,·n ~vo11ng • 1 tate in e,·er)1tl1ing el e so e1ninent. ancl 
bot1nding on like a ) onng giant refreshed ,,·1tl1 \\'ine, to tl1e goal of 
l1 er great de tin)\ be longer crippled l>:v this load of effete 11011-
cn e, not in1posecl 1>), l1t1t accepted, fro1n th clead ceutt1r1es.H0 

1fr. Darwin ft1rtl1er w1·ote that '' it i fai1· t o l\f r. Barker 
io ay tl1at to tl1at lJortion of tl1is ar 0·l11nent, goi11g· 1)e~·onc1 
what i ueecle<l t o . u tain au r act, 11 clo . not sta11fl com­
mittec1. ', ni 

" t1·ong argument are al o g·iv·en on tl1) otl1er fcatur of 
the prOJ)O eel act, nan1e l)r : ,Terifica tio11 of tl1 pleacling· , 
ea1·lJ ar1·e t of JJleacling a11c1 allowing· a litigant pa1·ty to 
mal{e him elf a witnes(3.9

~ Tl1 e, wit11 tl1e ad 1ition of 11ni­
f ormit)T in proceclu1·e, we1·e cleclar ed to lJ th() onl)r g·r at 
change f1·om tl1e exi ting· law. Tl1 Commission r s, l1ow­
e,Ter , . tated tl1at ' con .. itlcrable cl1ange l1as 1Jeen 1n,1<l(l i11 
1 l11·aseolog·}· onlJ· to ~ec11re lJetter tl1e infe11f1011 ''.oa 

i-s R eport of the Code Co111111iss1011crs on the Civil Practice Act, p. 19G. 

so R eport of the Code C'onun 1ss1011ers 011 the C1r1l Practice ,1ct, p. 292. 
1!r. Dar"·in states thai o,er six hundred letters ,,ere ,vrittcn to fo"·n l.1"·ycrs

1 

asking for suggestions on the proposed act. 

!>O Rr port of the Code Con1,111ss1011ers 011 the Cu ii 1~,a,.ttre ~t el, p. 236. 

91 ll(,port of tlte Code Conz1111ss1oncrs on the C'11·1l Practice ..-l et, p. 237. 

u2 R rport of tlze Code C'o1nnussio11cr.' 0,1 the C1111l P ract1c1J ..let, pp. 237, 25,, 
260. 

03 R eport of the Code Cou1Jniss10,1crs 011 the f'ii 11 Proctice A.cl, p. 291. 
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The report is followed by Reniarks o,i Particular Sec­
tions, which in many instances are very radical in tone.94 

ommi sioner Darwin makes a cau tic critici m of the op­
ponents to codification95 in speaking· of section 1 which 
reads '' The rule of the common law that statutes in dero­
gation thereof are to be strictly construec1, has no applica­
tion to t11is Code. It provisions and all proceedings under 
it, shall be liberall)'" con trued with a view to promote 
its object ancl a i t the parties in obtaining· ju tice. 'l>6 

On section 45 of the report which rcac1s, '' Tl1e ourt may 
1·est1·ict the time of any atto1"'ney in any a1·g·ument to itself 
but sl1all not do so in any case befo1·e a jur;·, ''9 7 1\Ir. Darwin 
was also very bitter in his criticism.98 It was termed b).,. 

him a ''gag law'' and he furthe1· declared that ''any exer­
cise of it is dangerous.'' 00 In closing his argument against 
this section, which was placed in the proposed act against 
his wishes, Mr. Darwin declared that the county courthouse 
is tl1e school house of the masses, and that '' tl1e la ,v yer is 
the priest who mo1~e than the judge anno11nce those les­
sons. His voice, even if it be, as sometime 1·ai d to mis­
appl~? them, trumpets out these grand truths which form tl1e 
granite ribs on which r ests our social liberty ancl life. . 
. . He seizes on wrong and crime and la hes them naked 
into ignominy, banishment, or dungeons. . . . Y ot1 
have brolten the chief altar, and silenced and ejected the 
p1·iest and your temple of justice, has become a mercenary 
shamble where profit and loss is selfishly barterecl, wl1ile 
shivering vi1·t1u e c1·ies aloud, unheeded in tl1e street . '' 100 

0-1 Report of the Code Com1n1ss1oncrs on tlle C1v1l Practice Act, p 293. 

0:1 Report of the Code Co111n1iss1011ers on the Civil Practice . t rt, pp 293, 294. 

t10 Report of the Code Co1nn11s.s1011ers 011 the Civil Practice .let, p. i. 

01 Report of the Code Co11i1ntssioners 011 the Cn:il Practice .Jct, p. 65. 

oa Report of the Code Co1nmissio11ers on the C1,v1l Practice .dct, pp. 320-324. 

09 Report of the Code Comrriissioners on the Civil Practice Act, p . 321. 

100 Report of the Code Contn1iss1011crs on tlie C1 i;·il P1 act1cc .l et. p. 324. 
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In concluding· this repo1--t l\f 1--. Darwin acknowleclged aid 
from Hon. DudleJr Field of ew Y 01·lr, William Price of 
Maryland and W. R. Wells of Missou1·i, who were or 
hacl been eng·ag·ed in imila1, work in tl1eir l"esp ctive 

ornmonwealtl1 .101 He al o stated that tl1e repo1"t was not 
Wl"itten until tl1e act had been approv d by tl1e whole om­
mission, only four weelrs before the beginning of tl1e <?s ion, 
when the 1·eport was sent at once to the printer.102 .L\ a 
consequence, the writer declared, ' the repo1,t wa then 
rapiclly 1ashec1 off in tl1e fear tl1at it might be wanted be­
fore r eady. It thus also resl1lts that a thousand page of 
study and notes on this subject, which should ha·v·e been 
condensed into less bullr than this r epo1·t, in its pres nt 
shape cannot be appropriated, as was designed, to tl1e ill11s­
tration hereof.' ' 1 03 

In addition to the two repo1"ts above describecl tl1e1·e was 
yet a third report presented, togethe1, with a draft for a 
'Revision of the Laws''. .A portion of this report is to be 

found in the preface to the R ev1s1011 of 1860 and is not 
nearl1·· as extensive as the other two.1 04 From it may l)e 
learned tl1e method adoptecl b)" the ommissioners as statecl 
in tl1e following parag1"aph: 

This r e·vision ,,·11 icl1 ,ve offer ~'011, does not need to be enacted, a 
it is the la,Y as it exi ts already. W e add notl1ing to the la,Y -
subtract nothing therefro1n - malce no thange of ,vord or phrase 
- merely of the arrangement of the existing la,v. We simply p11t 
into one cl1apter ,vl1at ,ve think belongs to one chapter. W e in­
dicate ,Yl1at act and section tl1ereof, eacl1 section comes fro1n - tl1e 
book \Yhere it ,Yas for1nerly found, and ,vhen it ,vas passed and took 
effect.105 

101 Report of the Code Coni1111ssio11crs 011 the C1111l Practice Ltct , p. 344. 

102 Report of tlte Code Co,nr11iss1oners on the Ctv1Z Praftice .Art, p. 344. 

103 Report of the Code Corn1n1ss1oners on the Ci r1l Practice A ct, p. 314. 

104 Retn.sion of 1860, Preface, pp. iv, v. 

1or; R ev1s1on of 1860, Preface, p. v. 
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Besides stating· tl1e metl1ocl 1)11rsl1ecl l)}T t11e om®ssion­

ers, tllis report lJrP ent an e Tcelle11t u111n1ar>~ of tl1e prog-

1·e s of codification in tl1e lTnit l ~ tate. 111) to 1 60.106 It 

. tate the deci ion of tl1 1 ommi . ion to follow tl1 arrange­

ment a laicl clown in tl1e Code of 1 51 . incc 'tl1a t method 

i o good, ancl . o well 1mcler too 1, tl1a.t ,1 cl1ang·e w-ould 
neith r b u tainecl l)~T rea on, nor lJ>~ tl1e appro,ral of the 

people. The metl1ocl or cla . ification of tl1e ocle ha very 
illu triou protot>Tpe ... , ancl an1ong tl1e ,__ tate tl1ere are 

eve1·al ocle wl1icl1 u. e tl1e ame metl1ocl a~ for example, 
tl10. e of \Tirginia, .... \.lal)ama, Delawa1·e et . '' 107 

These tl11'ee report did not brin°· f ortl1 tl1e cri tici m that 

tl1e Re [JO rt o 11 tlie C1 ocl e o j 1 51 inc11r1·ctl, ancl tl1ey· were 

t1b. tantiall~{ nactecl a pr entecl.10 

LEGISLATIVE ACTION UPO.T THE REPORT 

Tl1e Eightl1 General ... 1. . embl~ .. of tl1e tate of Iowa con­

vened at De nioine on J an11arsr 9tl1 1 60.100 Probably the 

most important worl{ of tl1e e ion wa tl1) con icleration 
of tl1e 1~eport~ of tl1e ocle ommi ioner , altl1ot1~?;h othe1-­
very important mea ures were con~ iclerecl.1 in 

10n For instructive historical articles ou tbe prog1ess of codification in the 
trnited States see A Ret11,1al of Codification, by Franci "\1. Burtlick in 10 Co­
/1nnb1a Lan• Retie1v 11 , February, 1910; an{l Codiflcat,011 in TIie Lal( Bulletin, 

tate lTniversity of Io"·a, Xo 22, p. 16. 

101 Rei,1sion of l860, Preface, p. v 

10s Rev1s1on of 1860, Preface, p. iii. Sec al o '\V1thro,y and Stiles' D1qe,,t of 
the Dec1sions of the Suprenie Court of Jou a, Preface, p. xvui. 

In speaking of the action of the Senate upon the reports, a correspondent to 
The Washington Press ( 'Vashington, lo\\a ), \\rec1nesclay. ~larch 14, 1 60, 

"·rites: 
'' Tlie au1enu1ne11ts are nlostly of a 1nere correctionarr chnracter. In its 

main features the Cocle remains untouched The 111ost in1portant arnentlrnent 1s 

in relation to yerification of Pleas. On this the con1n1ittee (.Judiciary) were 
divided and agreed to a co1upron11se. The co1npro1111se is, thnt either partv n1ay 
, erify any pleacling be may choose, and then all snhsequent pleadings hy either 
party shall be verifiecl.'' 

100 llouse Journctl, 1860, p. 1. 

110 
11 The 111ost i111portant "ork of the Eighth General .\.ssernbly '"n ~ the eon-

• 
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In l1i bi nnial me.. ag· Gov rnor T..Jowr 1· J)o1·tecl i11at: 

The co111r11i 1oners apJ)ointec1 to prepare a code of civil and cri1n­
inal procec1ure. an(l to re,·1se ancl coclif)- tl1e la \Y of the tate, ,vill 
"pread l)efore ~ Oll tl1e \\ ork of tl1eir hand , ,vl1icl1 sl1ot1ld engage 
,·ot1r attent1011 1n the earl,· e . ion. ,, 1111st the several c•o1n111ittee . ' 

are prepari11g oth-'r 1nea 11re for J·o1Lr con icleration. 
The ,·er) cur or~ r eadin° ,, hicl1 I l1a ,·e been a l>le to gi \: c to a por­

tion of tl1e ci'v1l J)ra ·tice act, 1nade a fa\·orable i111pre 1011 upon 1ny 
1111nd, and it 1 to l)e l1oped, ttpon a full aucl car >£111 exa111ination 1>)' 
.vou, that it ,rill be fot1nd ql1ite acceptable, and tl1at ~ ou ,,·ill not feel 
it neces ar:v to 1nal{t1 n1an:y cl1ange in tl1e anie. 111 

.L\. tl1e 1·eport of tl1e ommi . ione1· were not 1·ead)r at 
the time of tl1 co11v ning· of the 1 ° i la tur , tl1eir consi<ler­
a tion wa of nece. , it~· po. t1)oned u11til nca1· t]1e miclc11e of 
tl1e e ion. 011 il1e la t cla)r of Januar\'" Ir. Natl1aniel B. 

• • 

Baker in tl1 I-Iou e of Repre entati,~e. ' mov l to talte 111 

tl1e od of i,11.l P1·artic , in committe of tl1e wl1ole . . 
. . and eacl1 c1a:)~ tl1ereaf ter till it i dis po eel of.'' 112 

Tliis 111otion wa. a1nenclef1, l1owe,r r, llpon tl1e 111otion of 
Thomas '\V. lag0 ·ett anc1 it wa refer1·C1cl to tl1e 01n111it te 
on the Judiciar,T.11 3 Tl1e followin°· cla, .. 1'fr .. T. TI. ,Villiams 

• • 

introduced a conc11rrent re. ol11tion in trt1ctin~· tl1 ~ cre­
tar)' of,. tat ''to 1elive1· to t11e Cocle 01r11ni ·ionC1rs fift)­
ropies of tl1eir repo1·t on ci·vil prnctire.' 111 T11i. ,1ctio11 

sideratiou of t he repol't of a 1..:ou11nissio11 selected b)' the pre, ions J.,eg1slature to 
revise an,l cocl1fy the la\\·s of the tate. Their elaborate ,vork was carefullj 
reYiewed, and. "1th son1e anienchuents, enacted an,l publishc<l ns the 'Re, is ion 
or 1 60.' \\' II. F. Gu1Jey, of ~ cott County, cha ir1uau of the co1nnuttee of 

" 'ays a nd 1neans. in the I:Iouse, fran1ed ne" re,·enue la,, " hich "itb fc,v 
change , re111a1nccl on thc- ~tatute hook!, for 1nore than a qua1 ter of a century, 
\vork1ng a g reat 1efo11n 111 the collcct1on of taxes ''- Gue 's ll tstory of' I o1va, 
\ T ol I I, p. 32. 

111 harnhHugh 's Jfr~sage'i a11c7 Prorla,nr,tions of the Governors of 10 111a, Vol. 
II. p. 179. 

112 [fouse J ournal, l 60, p. 175. 

11.1 Ho11se J ournal, 1860, p. 175. 

11-' llou:,;r: Joutnal, 1860, p. 181. 

-
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was approvecl b;T the enate on the 11th of February.115 

On the same da)'", Mr. Rush lark of Johnson County pre­
sentecl a resolution calling on the ode Commissioners '' to 
transmit a copy of their report on criminal practice, to each 

upreme and District Judge, and each District Attorney of 
the tate, as earl a practicable.' ' 110 

On the 17th of F ebruary the Judiciary ommittee pre­
sented a partial 1·eport on the proposed ivil Practice .Act 
and recommended less than a score of changes most of them 
being of trivial importance, as for instance, the transposi­
tion of words or co1·1·ections in g·rammar.117 week later' 
a further 1·eport was made, the amendments however, being 
of the same nature as in the previous repor·t.118 

D11ring· the last weelr in F ebruary, 1 60 Ir·. Thomas W. 
Claggett offered a resolution to po tpone the conside1'ation 
of tl1e ode until the following session of tl1e General As­
sembly, but it was laid on the table.119 1Yir. Ru h lark of 
Johnson also presented a petition f1'om seventeen citizens 
of the Eig·hth J uclicial District ag·ainst t]1 e passage of the 
new ode.120 On March 6th, howe·v·er, the point was reached 
wl1e1' Mr. Henr--y . alclwell, hai1·man of the Judiciary 
Committee, offered the following· l'esolution: 

That senate file number 126, an act to establish a Code of Civil 
Practice, be made the special order for ThursdaJr, t11 inst., at 2 
o'clock, P. l\I., and that it remain the pecial order for each after­
noon tl1ereafter . until the same is disposed of .121 

This resoll1tion was adopted as was also one tendering· 

11r. I1ou e Journal, l 60, pp. 227, 228. 

110 House Journal, 1860, p. 231. 

111 House Journal, 1860, p. 254. 

11s House Journal, 1 60, pp. 28 -290. A thir<l 1·eport fron1 the Comn11ttee on 
the Judiciary can be found in the House J 01.trnal, 1860, pp. 384-3 7. 

119 IIo,use Journal, 1860, p. 302. 

120 House J ournal, 1860, p. 2 7. 

121 H&u,se J our11al, 1860, p. 372. 

• 
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the ommi ion r tl1e privilege of eats 011 tl1e floor and 
the pe1·mi ion to peal{ on the act uncler cli. c11 ion.122 On 
Tuesc1a)", tl1e 13tl1 of Iarcl1 tl1e ommittee of tl1e Wl1ol 
Hou e repo1·ted baclr the ..: nate bill 'witl1 unclry amend­
ment and recomm n<lec1 its pa age''.123 Tl1c followin(Y 
c1a:y· the bill pa ed tl1 II011 e b}T tl1e ·v·ote of fort~T-nin to 
thirty-two.124 

Fi~{e c1a,? · late1· tl1e Hou e was informed that tl1e enate ._ 

had pa eel tl1e act for a riminal ocle wl1ere111Jo11 1r .. 
James H. William off e1·ec1 the following· re elution ,vl1ich 

• was acloptecl: 

That senate file nu1nber 153 be n1ade the special orcler for to­
morro,,,, afternoon and e,1 erJ1 afternoon tl1ereafter until the same 
be di posed of, and that tl1e co1n1n1ssioners be and are hereby in­
vited to occtlp:r a place on this floor, ancl participate in the dis­
cussion of the a 1ne. 12 :; 

vVhen this act wa votetl upon on the 20tl1 of ~!arcl1 it 
pa sed the House b., tl1e vote of forty-£ our· to tl1irty-two.120 

Having· passed both acts it became important tl1a t p1·0-
vision l1oulcl be macle for pl1blication ancl fo1· tl1e pa)rment 
of the ommi ioner . On the 2 tl1 of ~Ia1·ch ir . .t\lval1 H. 
Bereman of It. Pleasant int1·ocl11cecl a bill wbicl1 eallecl 'for 
the I ublication of the Re,1 i ·eel 1..: tatl1tes of 1 60''.12; Mr. 
Hen1•iT 1. al cl well 1:>1·opose<l a substitute for tl1i l)ill whicl1 
was adoptecl.12 ..t.\menclments we1·e matl to tl1i , s11l)sti1 ut 
bill in the enate, l)11t tl1e~r were all concl1r1·e<l i11 l)y tl1e 
House.120 

122 House Journal, 1860, p. 372. 

12a II ouse Journal, 1860, p. 421. 

12-1 House ,Journal. 1 60, pp 436-430. 

12:; Hollse Journal, 1860, p. 454 

120 H 011.se Journal, 1860, pp. 464, 4.65. 

121 House Journal, 1860, p. 560. 

12s H ouse Journal, 1860, pp. 617, 618. 

129 House Journal, 1860, p. G52. 
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In many r espects the action in the ena te was more im­
portant tl1an tl1e action of the House, since both bills pro­
viding for the adoption of the 1·eport, originated in the 
upper l1ouse. On J anuar}r 31, 1 60, enator M. L. 1'1c­
Pherson moved that the report of the ocle ommission be 
tal{en up ancl ref erred to the J ucliciary ommittee, which 
was ordered.130 ..t\.. week later Mr. Da\rid Hammer offered 
a resolution in which tl1e Judiciary ommittee was request­
ed to r eport ' immecliately, on the r eport of the ode 
Commissioners' ', and lJe discharg·ed from any further con­
sideration ther eof.131 This r e elution was laid on tl1e table 
and appears to have b en of no f11rther signi:ficance.132 

On February 27, 1 60, the enate was reacly to con ider 
the report of t11e Commissioners and 1'fr. John W. Rankin 
of Lee Count} .. offere(l tl1e following r esolution which wa 
adopted: 

R esolved, That the Code Commissioners be invited to take a seat 
on the Senate floor, ,, hile the enate is considering the Code and 
amend1nents in ommittee of the Whole.133 

At two o'clock the enate resolvecl itself into a ommittee 
of the v\1hole enate for the consideration of the report.134 

Two days later on the 29th of F ebruary the Judiciary om­
mittee reported back Senate File No. 126, whicl1 provided 
for the establishment of a ode of ivil Practice, with 
sundry amendment , and the majo1~ity 1~ecommended that 
the bill be passed.J 3

:i Furthermore, the Committee of the 
Whole Senate, on the same afternoon, recommended the 
passage of the act.136 

130 Senate J 01.trnal, 1860, p 155. 

131 Senate J onrnal, l 60, p. 209. 

132 Senate J ournal, 1860, p. 209. 

133 Senate J ournal, 1860, p. 331. 

134 Senate J ournal, 1860, p. 333. 

13s Senate Journal, 1860, p. 346. 

1:ie Senate Joitrnal, 1860, p. 349. 
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W11en the bill came up for con ideration a large number 
of tl1e amendments made b,T the la t namecl committe wer • 

concurred in.13
; e,.,e1'al amendments p1'oposed bj1' indivicl-

ual , however, c1i l not meet tl1e sam fate l)ut wPre lost.13 • 

After much discu ion conce1'ning tl1 e arn n<l111 nts th 
bill was put to a final vote and aclopted b~~ tl1e ,rote of 
twent3'"-eight to twelve.130 

On il1e 10th of 11arcl1 tl1e bill for an act to stablisl1 a 
ode of riminal Practice wa r port cl bacl< to il1e Senate 

from tl1e J udiciar,,. ommit tee by ~fr. J ol1n W. Ranl{in.110 
w • 

Afte1· l1aving been con iclerecl b! .. tl1 ommitt e of tl1e 
Whole enate the l)ill wa pa ed b)'" tl1e ,,.ote of twent) -
three to eighteen on larch 16, 1 60.141 

The next question conce1'ning the ode to n°·age tl1 at­
tention of tl1e ~ enate was tl1e compen. ation of the on1-
missioners. On i1a1·cl1 21st nir. William F. oolbaugl1 of 
Burlington introduced a bill to pa}" the on1missioner .142 

fter being r eferred to the ommittee on Wa)" and irean , 
and having been bJ'" tl1em amenclecl, it was pas ed b)r the 

enate on the 27th of 11arch.143 

The question of printing· and distributing· tl1e R evisio11 
of 1860 appears to be a complicated question in the enat , 
and no les than fol1r <lifferent bills were introd11cec1.144 

1Ir. lvin a under pr'esente 1 a bill whicl1 provided for 
'' the 1~evision of the laws of tl1is ession into the r evision 
presented by· the ommissioncrs and also for sup rintend-

1a1 Seu ate Journal, 1860, pp. 360-366. 

13s Senate Journal, 1860, pp. 366-370. 

1ao Senate Journal, 1860, pp. 378-383. 

140 Senate Journal, 1860, p. 422. 

1-t1 Senate Journal, 1 60, p. 485. 

14.2 Senate Journal, 1860, p. 533. 

11a Senate Journal, 1860, pp. 620-622. 

144 These bills ~·ere IIouse Files Nos. 369 and 395, the substitute for House 
File No. 369, and Senate File No. 222. 
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ing the p11blication, inc1exing an(l {listribution of the 
ame. '' 145 Tl1is bill pas eel tl1e enate b~· a vote of twenty­

seven to fol11· anc1 went through tl1e Ho11 e without amend­
ment.14c 

When th House bill wl1ich p1'0,,.i lec1 f 01-- the p1--inting of 
the od I'eached tl1e enate, ii was amendecl ancl pa eel. 
The Hou concurrecl in tl1e enate' amen lments and the 
bill became a law.14

'i joint r e .. olt1tion introd11ced in the 
Hou e calling for the di tribution of the ocle and law to 
memb r of tl1e leg·i lature appears to l1a,"'e been lo t.14 

The la t bill or act concerning tl1e R ei1ised Statutes of 
1 60 took the form of a concurrent 1·e olt1tion and it re­
ceived the sanction of both hou e . Tl1i r e olution was 
fatl1e1,ed b,T 11· . .Lt. . Patter on of if uscatine ountv and 

~ ~ 

reacl a f o]low : 

R esolved, B)T the enate, tl1e Ho11se concurring, That it i hereby 
1nade tl1e duty of the ecretar)~ of tate, to furni 11 one copy of the 
'' Revised tatutes'' of Io,, a to each 111e1nber of tl1e General As­
semlJly, as soon a the)r are p11lJlisl1ecl ; also purcl1a e and deliver one 
copy of the Io""a Digest ( rJy Dillon) of tl1e S11pre1ne Co11rt of tl1is 

tate, to eacl1 of aicl 1ne1nber . 1 10 

For tl1eir lalJor in p1·eparing the reports the ommi -
sioners r eceivecl the um of six thou anc1 seven hundred and 
:fifty lolla1· . Of il1is amol1nt 1lr. Darwin received three 
thou and dollars J\ir. myth ancl Ir. Barke1· each 1·eceived • 

tl1e st1m of :fifteen hunclrecl clolla1· , wl1ile seven htmdrecl and 
fif t).,. c1olla r were allotecl to the clerk of the 01nmission, 
Dr·. R. I. Thomas.1 ;;o 

1.i:; Sr,iate Jolonal, 1860, p. 640. 

1-11; Sc,,ate Journal, 1 60, pp. 726 727 , 735. 

1.J-1 Senate J ournal, l 60, p. 740. 

1-1s Seuate Journal, 1 GO, p. 703. 

140 Scnatt Journal, 1 60, pp. 709, 710, 714. 

150 Laios of I oira, 1 60, p 52. 

, 



HI TORY OF THE CODE OF IOWA LAW 345 

THE PRINT!;. G OP THE RE-VISION OF 1860 

The law which p1·0 ided for tl1() printing· of the Reu1szo,, 
of 1 60 was a1)proved on ..c-\r)ril 3, 1 60.1 ~1 Bs· tl1i act the 
Governor, c1·etar~T of tate ""\..u li tor of .._ ta te, Trea t1re1· 

of tat , and l1arle B n Darwi11 were a1)J)ointecl a com­
mi ion to contract for the printing· of tl1e ""ork wl1ich ,,Ta 
to be known a the 'Re·r·i d tatute , of Iowa''. The law 
further provicle l tl1at thi olum bol1lcl ''contain all law 
of the tate of a 0 ·eneral na tt1re inf ore or })ro,ricled for b , 
the pre ent General A embl)T, to be in fore <.l11ring· it 
pre ent e ·ion and . ub equ nt to it acljou1·11me11t ''. One 
of the pro,Ti ion prohibited th 1 iting of tl1e contr·act to 
any ' per on or per on who are not Lona ficl r iclent of 
tlie tate of I owa' '.1 r,~ 

ection two of thi act 1·efer to a matt r wl1icl1 g·ave 1·i e 
to ome new paper comn1 nt at tl1e tune. It 1· ad : 

The Co1nmi sioners hereby appointed shall contract for tl1e print­
ing at the end of eacl1 cl1apter of aid ·voltl1nc a S}'nop is, prepared 
by l1arles Ben Dar,Yin, of all prior la,, on the a111e st1l>ject, be­
ginning ,vith tho e of tl1e tate of ~1 icl1igau ,vl1icl1 are in .fore in 
tl1e tate of Iov1·a, and cont1nu1ng clo,Yn to tl1e present ti1ue, tating 
,Yl1en each took effect, and ,vl1en 1t ,, a repealed, and referring to 
tl1e l)ook and pages \Yl1ere tl1e original act are found; al o, giving 
notes and reference under eacl1 cl1apter, to all dcci ion 1nade by 
tl1e upre1ne (ourt of tl1is tate, on tl1e an1e or an)' prior la,v of 
tl1e same kind; also giving note and references to tl1e decisions of: 
the l1ighest ourts of tl1ose i.

1 ta tes, from " 'l1ose la,,·s sections of the 
Code of civil practice have l)een taken; also to contain an index to 
the contents of tl1e volu1ne. And the 1ontractor for sucl1 printing 
shall ft1rnisb at l1is o,Yn expense tl1e said s.vnopsis notes and refer­
ences; Provided, aid notes and references l1all not acld 1nore tl1an 
t,venty-five cents to tl1e cost of eacl1 volt1111e of said l)ook :)xclt1 ive 
of material and printing.1;;3 

1:;1 La1vs of Iowa, 1860, p. 119 

1r,2 La1l's of Iowa, 1860, p. 120. 

1 :;a Latos of Iowa, 1860, Section 2, p. 120. 
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This provision caused considerable critici m. It appears 
tl1at prior to l1is appointment to tl1e ocle ommi sion, J\fr. 
Darwin bacl prepared a S)"Ilopsi of the Iowa law and had 
made arrangement with 111'. 1or fl of Burlington for its 
pul)lication. Wl1en he wa appointe l to the ocle ommi - • 
sion, however, tbi project wa dropped by l\Ir. Darwin. 

orse and anfielcl a publishing fir1n, approached Mr. 
Dar'win during· the latter· part of the se ion of the Eighth 
General ssembl)T and secu1·ed thi material con is ting 
of the ynopsis of laws ancl annotation to code ections, on 
''r rtain cont111ge11cies''. De irin°· to reimbur e himself 
for the 011tlay in p111'cha ing book ancl pre1)a1--ing thi. ma­
terial, Mr. Darwin acceptecl the offer of or e and an­
fielcl.154 

ertain printer's and publi }1ers in t11e tate tho11ght that 
sucl1 an act was an attempt on the part of Da1"'mn, and 

orse ancl anfielcl to compel the leg·isla tt1re to purcl1a e 
the notes and award the contract for printing the ocle to 

orse and anfielcl, and some , ... er).,. cau tic con1ments were 
publishe 1. Eclitor J ol1n Teesdale of the Daily Ioioa tate 
R egister cleclared: 

It 1s rumored tl1at :i\Ir. Dar,Yin has di posecl of l1is ,vork to 
:i\fessrs. Corse and anfield, and that tl1at fact i no,v pres ed a an 
irresistible reason for giving the I)Ublication of tl1e Code to t11ose 
gentle1nen. Tl1is look very· 1nucl1 like an effort to force tl1e Legi -
lature to terms - to induce it to an act of great inJ11stice to an 
officer o.f \Yho1n it req11ire. the establi hment of an office at tl1e 
Capitol, and a preparation to do his \, ork. . . . Tl1e scl1eme 
t11e)' l1ave de,ri ed, 1nay l)e a very shre,vd one; but the)'" ,vill find that 
tl1e Legi lature is not to be forced into giving tl1em a piece of ,vork, 
llpon \vhich tl1e)' have not tl1e sl1ado,v o.f a clai111; nor :ret into the 
payn1ent of an exorbitant price for 1natter that can be di pen ed 
,vith, ,vithout detracting fro1n tl1e value o.f tl1e ne"~ code.157> 

1s1 The Dally Ion·a State Register (Des "i\Io1nes), \Tol. I, _ ... o. 54. Saturday, 
March 10, 1860. 

1:;s The Daily Iotoa State Register (Des Moines), Vol. I, .1.. o. 52, Thursday, 
March 8, 1860. 
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A correspondent to the B11rli;1gto1t Hawk-Eye wrot from 
Des Moines as follows: 

I notice some lobb:ving for the printing of the ne,v ode. Several 
propositions ha,·e already been made. But it seems to me that any 
attempt of tl1is kind, on tl1e part of tl1e State to speculate out of tl1e 
copJ" right of lier la,,·s, ,vill prove alike unprofitable to the State 
and disreputable to her l1onor. 

. . . . Tl1e idea tl1at l\1r. Dar"r1n desires soine man else,vhere 
to print it, i too fri,,olous for consic1eration, for 1n tl1is matter he 
occupies no other position than a citizen, and the ,, ork of digestry 
of the deci ions of the co1.1rts on our tatutes can be performed b)' 
several other Ia,r:rer . nearl:r as ,Yell, perh aps as by ~Ir. Dar,vin.1 ~c 

The act provided tl1at the cost of tl1e volume sl1011ld not 
exceed $2.50 per cop)~ and that the wo1~k sl1ould be com­
pleted within six montl1 from tl1e time tl1e superint ndeni 
of the publication l1ould notif~,. tl1e contractor of l1is r eadi­
ness to superintend tl1e worl{. 157 

.Anotl1er act concerning tl1e pt1blicatio11 of tl1e R ev1sio11 of 
1860 was appro,-ecl on 1\ pril 2 1 60. B)r this act . B n 
Dar·win wa. 1nacle tl1e ~ 1 t1J)eri11tenclent of R e·vi ion anc1 wa 
instructecl 'to incorporate, b!)' pror)er r e,,.ision, into th 1-- -

vi ion preparecl b)" l1im, . . . . rtll 1 l1e laws of a gen­
e1~a1 nature pa secl at tl1is e sion, to tl1e encl tl1at 111 
vol11me . . . . shall contain, wl1en p11blisl1ed, all the 
laws of a general natt11·e wl1ich . l1all be of force in tl1is 

tate, when tl1 laws of thi .. ssiou ha,y taken effect. '' 15 · 

Tl1e act al. o callecl for tl1e publication of 10,000 copie of 
the R evisio11 of 1860 ancl 3000 copies of tl1e se. sion law 
wllich wer e not t o l)e incluclecl in the R evisio1t. Tbe ar-
1·angem eni prescribed ,va tl1e same as in tl1e Cocle of 1851 

1:,11 T he Burlu1gton If c.el.ly Jiau 1, l~ye, aturda), i t }lrch 10, l 60 1-\nother 
a r t icle of this nature cau be fouud in The Jou;n State R egister (Dea 1'l o1ncs) 

7 

Vol. '\ ', .i: o. 5, Weclnesday, l\1arch 14, 1860, entitled Patr1ot1s1n and Persever­
a nce Under DifficuTt,es. 

1:;1 La lcs of I owa, 1860, p. 121. 

1!'is Lazes of I otva, 1860, pp. 122-125. 
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and the matte1 .. incluc1e<l in the apyJ ncli.x of tl1e (,'ode of 1 51 

was al o orclere 1 to l)e publi l1ecl. For tl1is editorial work, 
Mr. Darwin wa to 1·eceive 1000 and lie wa. al o allowed 
a clerl{ at . 3.00 per da3.,. Tl1e ecretar)" of .. tate received 
$1500 f 01· tl1e purpo e of di tribl1tin0' the completed work. 

Tl1e five commibsione1· a PIJOinte(l to s11perintencl the 
printing advertised for bicl ancl tl1e l1cce ful bidder was 
John Teesclale, tl1e tate Printe1· ancl eclitor of Th e lozca 
Citize11 ancl tl1e Daily Ioiua late R eg 1. fer of De :Thfoines. 110 

Tl1e bicls we1·e open eel on tl1e 23rcl of ..tl pril 1 60, and the 
contract awarded to tl1e lowe. t }Jidcler.1 c0 There were 
ele·v·en bi lc1ers f 01· the contract, but tl1e propo ition of 111·. 
Teesclale wa accepted the contract price being 1.95 per· 
volume.161 

1:.0 This ad, e1 tiseu1ent is to he found iu 1'hc I Olea tote Reglster (Des 
~foines), Vol. V, Xo. 9, ,vedne day, ./\..pril 11, 1 60. 

100 The I o,ca tat6 Register (Des ifoines), "\ro1. ,r. No. 11, ,vednesday, April 
25, 1860. In an article in the same paper on Aprtl 11, 1 60, entitled The 
Legislature - It~ Doings, 9 c., Mr. Teesdale has the following to say in r egard 
to tbe action of the leg1sla.ture 1n allo" ing the work to be contracted for: 

'' The Co<le takes effect on the 1st of ~epten1be1 ix n1onths are allowed to 

the printer and tnn<ler for its pubhcation C'ontrary to all prececlent and in 
rnanifest \·iolation of the law creating the office of State Printer,- which 

secures to lun1 all the State Printing, and requires hin1 to proYide for the 
execution of the sa1ne - the Census Boar<l a re autho1 ized to contract for the 
Printing of the ('ode, and to let 1t out to other parties than the State Printer 
and B1nd()r, 1f they see pr oper so to do. We cauuot aut1c1pate their action, but 
,ve kno"· that they ,vill not m 1l1ngly be a party to the perpetration of a wrong. 
. . . It "tll take the contractor some time to prepare for his ,vork, and the 
re,isor will require tin1e to prepare bis matter, so that 1t will be next to im­
possible to con1plete the pubhcation of the Code in less than n1ontbs from the 
present tin1e.- The failure of the Legislature to proY1de for the publication of 
the general la"·s, ,vill cause 1nucb vexation ancl c1enunc1at1on. The laws take 
effect in July, but they "ill not be published in book £orn1, unt1l several months 
afterwards. We 111ention these facts to avoHl n1isappreheusion, and that it may 
be understood the fault of such delay is not ours. The only laws we are 
authorizecl to print, are those not to be 01nbrace<l 1n the ode. They "·ill be 
out in due time.'' 

11;1 The l ou·a State Register (Des }.foines), Vol. "\T, No. 11 , Wednesday, pril 
25, 1860. 
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In 01--<ler to p rf orm tbe work witl1in tl1 ti1nc p1·e cribed 
by tl1e law, it wa neces ar)" to end tl1e work out of tl1e 

ta te, anc1 tl1e }J1·in tin°· ancl bin din°· wa don b}- a e, Loclr-
wood " o., of Hartf orcl, onnecticui 11ncler tl1 cli1·ect 
uper,ri"'io11 of l\f r. . Be11 Darwin.102 Tl1 work was con1-

pletecl b)r il1e micldle of ept mber, 1 60 ancl iu , '}Jeaking of 
the completion of tl1 volume Editor Tee clal c1ec1arecl: 

It afford llS pleast1re to state that tl1e printing of the ode l1as 
been completed, and :\Ir Dar,,Tin arri,,.ed 1n tl1is e1t \Y1tl1 tl1e first 
bound cop)", everal cla}" ince. Tl1e delivery of the hooks ,vill 
co1111nence as fa t a the:r can l)e issued from tl1e l>i11cler}' at Ila rt.­
ford: "·l1icl1 \Yill be at tl1e rate of 300 copie per day. 'l'l1e ,vork is 
,Yell clone, and the book ,Yill be an ornament to tl1e Ia,v libraries of 
the tate. "\Ve l1a ,Te tl1us not only fulfilled Ollr co11tract ,vitl1 thr 

tate, but ec:l1 r ed a co111plction of tl1e ,vork nearly three 1nontl1s in 
advance of the r equisition of tl1e la,v A clesire to enst1re tl1is re­
t1lt, and thu n1eet ,vl1at seemecl to be an in1perio11s pul)lic nece it}", 

1s our sole rea on for sending tl1e \\Tork out of tl1e 1 tate.1<i3 

,r er}T little i to be founcl in the newspaper co11cerning· 
tl1e Revisio 11 of 1860 after· it appea1·ance. Grav political 
i ues were before the !)eople ancl local i s11(l tlncl affai1·s 
were of minor-- intere t. 104 

102 The Io1ra State Register (Des nJoines), Vol. V, Xo 1 , \Veclncsdav, June 
13, l 60. '' 1It . Darwin 1s at Hartford, Conn , super1ntentl1ng the pr1nt1ng of 
the Code, at the extensive book printing estabhsh1nent of Case, Lock,voocl & C~o. 
He prepared all his matter before leaY1ng this city, so tlu1 t there "ill be no delay 
in the execution of the work.'' 

103 The I owa State Register (Des n[oines), Vol. ,.,., To. 32, \Vellnesday, Pp­

tember 19, 1 60. 

101 The follo" 1ng ne"·spaper artil'lcs bear on the Code and the reports of the 
'on1nussioners: 1'lie New Code in The Cl111to11 H erald, Saturday, February 2.3, 

and Saturday, r.Iarch 10, l 60; Capital Correspo1tc1tn<·e of March 3, 18G0, 111 

1'he Cedar T'alley T1me.i; (Cecla1· Rapids), Thursday, -:\farch J,j, l 60; Letter.~ 
f,-ont the Capital 1n The Vu1ton E(lgle, Tues<la), li'ebrun1y 21, and Tuesday, 
1Iarch J 3, 1 GO; The Revised Lau;s in The lVaslungf 011 Press (Washington, 
I o"a), Vol. IV, r o. 4 , Wednesday, April 1 , 1860. In The lou•a Tfleelily 
Clt1zen (Des '1!01nes), arc the following articles: Revision of the Laius, W <'.'dne:-;­
day, February 3, 185 ; Revis1on of the Code, We<luesclay, February 10, and 
'\Vednesday, Fcb1ua1y 17, 185 . The Bu1l111glon 1reel,7y Ha ,ol,-Eye contains: 
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HA.RACTER A J: D CONTENTS OF THE REVISION OF 1860165 

Tl1e R ei·1s1on of 1 60 is a qt1a1--to sizeu vol11me of 1160 
pages ancl i c1ivided into 247 cl1apter of 519 sections. 
Tl1 content. a r cli·vic1e<l into four pa1·ts wllich correspond 
to the cla. sification in the Code of 1 51 . The title page of 
thi o :l r eac1. a follows : 

REVISIO:N" OF 1 60. 

CONTAINING ALL THE 

ST Tl1 TES OF \. GE.1. ER lL J. .\.TtTRE 

OF TIJE 

WIJICII ARE x OW IN FORCE, OR TO BE I r FORCE. THE 

RESLTLT OF THE LEG ISL.\ T IOX 

OF THE 

E IGHTII GENERA,L ASSEMBLY. 

PUBLISHED BY VIRTUE 01'1 CHAPTERS 15, . .\ "D ] 60, OF THE ACTS OF THE EIGHTH 

GENERAL ASSEiIBLY OP THE STATE OF IO"rA. 

DES MOI ES, IOWA : 

JORN TEESDALE, STATE PRI. ~TER. 

1 60. 

Most of the new featu1·es embodied in the R evisio11 of 
1860 arc to be founcl in l)ar ts th1·ee ancl fol1r, since parts one 

The Proposed Code of C1v1l Practice, Saturclay, Febn1ary 11, 1 60; The Neu: 
Code of C1 r1l Practice ant.1 Notes, Saturclay, 1\.farcb 17, 1 60; Capttal Cor­
respo11ctence, on Sn.turdays, February 1 , 1-Iarcb 3, 10 17, 24, and Apri l 7, 
1 60, and an Ctltto11al on the pnnting of the Cocle on Satur day, March 17, 
1 60. In The Dnily 1011 a State Rernstcr, Des 2'Ioincs, are the following 
articles: The Leg is lat ure, 1Ionclay, J anuary 23, 1 60; Progress of Legislation , 
Thursday, February 16. 1 60; Verificat1011 , ,Vcclncstlay, Febn1ary 22, 1 60; 
J.,eguJlatite Saturday, February 25, 1860; Whnt the }-.1fw Code does About 
Equity Practice, Saturday, Feb1uary 25, J 60; ..d Wo1d on the Progress of 
Legal Refor1n, i\'fon<1ay, February 27, 1860, The P,·111ting of the Code, Thurs­
day, March 8, 1860; Patr1otis1n and Per~et•cra11ce [Tnc1cr D,fficulttes, Monday, 
March 12, 1860. 

1G!'i The copy of the Rei:1s1011 of 1860 used by the ,,·riter in the preparation 
of this artlcle was presented to the State IIistorical Society of I owa by Mrs. 
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and two were imply 1·e,ri eel. B11t e,Ten in l)art one and 
two many new statute ar to l)e fo11ncl which we1·e laclring 
in the Code of 1 51. Tl1e Register of tl1e tate Lands 166 

ancl tl1e 11prem ourt R porte1· are to be founcl as new 
tate officials, 167 and tb office of .1\.ttorneJ General c1p1)ears 

in the R eristo11 oj 1 60 for the first time in a rocle of Iowa 
la w.

16 
Tl1e ame is true of tl1e office of ta te Bi11cler. 1 00 

Among the other new featu1· s to be founcl in part 011e are 
the provi ions for th Geological ur,Te.Y' of tl1c tate 170 c1ncl 
'' an act 1·equiring· complete Reports from Officers in charge 
of tat Builclings ancl tat Institution . '' 171 

It must not be under ' tood tl1at all of tl1e above provi .. ions 
appear fo1· the first time in th R ei·isio11 of 1860. ]l 
cl1anges in part one and two were passecl a acts of tl1 
legi lature ancl were printed with the Jaws of tl1e ,Tario11s 
se sion , but tl1e~r appear· f 01· tl1e fir t time in a code in th 
R evisio1z of 1 60. 

Great cl1ang·e · are to be foun 1 in tl1 cl1apter on ount~T 
J uclge' , the mo. t important of whicl1, perl1aps, 1s tl1e act 
creating a Boar<l of upe1·vi ors.172 Lil{ewi. e, in tl1e chap­
ter on '' wam1) Lanc1 '' ma>~ be c1iscoverec1 man3r law 
pa eel ai , a1·ious time 111Jon 111is imporian t subject.11:1 

l1apter 45 relate to ''Revenue'' ancl appears for the fir t 
time in the R ei·1sio11 of 1860.114 This act consists of on 

Samuel J. Kirk,Yoo<l and \\'US from the library of the late ,var Cioveruor 
Samuel J. Kirk" 00<1 ,vas the chief executive of Io,va ,vhen the Revision of 1d60 
,, as prepared. 

1ua R ei u;zou o/ 1860, Chap. 9, pp. 18-21. 

101 Rco1s1on of 1860, Chap. 10, pp. 21-23. 

108 Rrl'1s1011 of 1860, (:hap. 11, pp. 23, 24. 

100 R et 1.s1011 of 1860, hap. 13, pp 28-30. 

110 Rcvi:>1011 of 1860, Chup. 14, pp. 30, 31. 

171 R c11is101t ot 1860, ( 1hap. ]7, p. 35. 

112 Re t11~1011 of 1860, Sections 302-326, pp. 48-33 

173 R ei isio11 of 1860, Chap 47, pp. 14 7-160. 

111. R c1·1s10" of 1860, Cllap 45, pp. 108-132. 

• 
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hund1--ed and eight ections antl wa con idered to be one of 
the mo t important act of the Eig·l1tl1 eneral .Assembly.175 

Anotl1er importa11t financial mea 11r wa tl1 act pa ed in 
1 5 creating th .__ tate Banl{ of Iowa.176 

• tate ~\gri­
cultt1ral olleg·e an l Farm wa al o e tablisbecl by an act 
pa. se 1 in 1 3 .177 In ·hort, tl1e gr at p1--0°·re s along all 
lines in the tate during· tl1e ten pre,~ou ~?ear 1·eflect 
it. elf in the Re 1: isiOJl of 1 60.17 

l Tnde1 .. tl1e titl 'Of E lucation ' ma,~ be fo1mcl certain of 
• 

tl1e laws of tl1 Boa1 .. l of Eclucation.179 The chool laws 
occ11py a large . ection of tl1e R e1.1isio J1 of 1 60 and were one 
of tl1e important i · ues at this time. 1 0 

"\r ery little change is to be founcl in pa1·t two which con­
tains 11bstantive law, ince such 1--ig·l1t re1nain to a certain 
degree fix eel, requirin °· less chang·e tl1ar1 other laws. The 
revision of this part wa videntl)" an ea y ta k, and an 
examination r eveal comparativelj" few change . 

Part three embraces the ode of i,ril P1 .. actice t Law 

ancl In Equit~ '' and contains m11cb mat 1--ial not founcl in 
the Code of 1851, though it i ba 1 primaril~T on the earlier 
worl{.1 1 Thi part is not di,,.idecl into title a was part 

three of tl1e Code of 1 51,1 2 but is placed in chapters, the 
fir t of which was copied from the laws of Kent11cky and 

11s Gue 's History of Io u•a, Vol. II, p. 32 

110 R evlsion of 1860, Chap. 66, pp. 2 1-297. 

111 R evzsion of 1860, pp. 300-304. 

11s This is sho"·n by the acts providing for insurance co1upanies, State Bank, 
etc. 

110 Rei:1s10,1 of 1860, Title XIV, pp. 342-37 . The acts of the Board of Edu­
cation had the effect of la,Y.- Const1tut1on of 1857, rt. IX, Sec. 7. See Re­
visioa of 1860, p 1001. The enacting clause of such laws "a '' Be 1t enacted 
by the Board of Education of the State of I owa.'' 

1 so ee note 12 aboYe. 

1s1 Revision of 1860, p. 439. 

1s:? Revision of 1860, note, p . 439. 

• 
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contain the 'preliminar)T J)rovi ion .1~ :3 ection 2620 
provi.c1e for 11nif ormit) .. of proce 111re in botl1 law ancl eq11ity 
ancl i one of tl1e di tinctivc f ature of thi ode.1 4 Tl1e 
liberality allow d in pleading· is clearl)'" e ·1)re eel in tl1e 
followin°· ection: 

Tl1e rt1le of the con1111on la,, that "tatt1te in clerogatio11 thcr of 
are to be strictly construed. l1a no application to thi code Tl1e 
pro,•i ion an(t all proceecl1ngs under it, hall he liberally con trt1ed 
,vitl1 a vie,v to pro1note its o bjec·t ancl a 1 t the partie. 1n obtaining 
jt1stice. 1 ;; 

.c1.notl1e1~ new featl1rc of part three is ection 2675, wl1icl1 
mal{e tl1e following p1·ovi ion: 

In 1 60, and ever}' sixtl1 )'ear tl1ereafter, tl1ere l1all be aJ)pointed 
1))" the go·vernor, b)' and ,Yitl1 tl1e consent of the enate, tl1ree co111-

mi ioners of lega 1 inc111ir) ,rho sl1a 11 hold tl1eir office for ix . rears, 
and any , racanc~1

• 1)3 re igna tion or otl1er,, 1se, 111a) l)e filled b}" tJ1e 
go,Ternor. ul),ject to t11e a11pro,,.al of the senat e then, or next to be 
in session.1-- G 

Tl1e Go,,e1·nor IJlace<l tl1e Cocle ommi ione1--s, ,Villiam 
1m)1tl1 W. T. Barl{er, ancl l1arle Ben Dar·win, lll)On tl1i · 
01n1nii.: ion, but no r port ,va ever 111at1e JJy tl1e. ·entl >-

men conce1·ning· tl1e law of Iowa. 1 ; 

1ss BevislOll of 1860, Chap. 10 , note, p. 439. 

1s-1 Rcr1s1011 of 1860, p. 450. 

11.-r; Rev1s1on of 1860, Section 2622, p. 454. 

One new section \\·hich carnc 1n for sorne criticis1n ,ya-; section 399 1, ,vhich 
read : '' The general nioral character of a ,vitness n1ay be proved for the pur­
poses of testing his crcuibilit, '' ~\ correspondent to The Cedar Valley Ti,nes 
(Cedar Rapids), Thursuay, 1'Iarcb. 13, 1 GO, declarecl: '' But this p1oposecl re­
forn1, allo" 1ug the n1oral character of a ,, 1tness to be pro, en, to test h 1s crcrb­
hility, is in advance of anything yet proposed. . . . I look on this as a 
pernicious provision and one that ought not to pass '' 

180 R ev1s1on of 1860, . cctiou 2G75, p. 4G9. Hee also uotc ou p. 4G9. 

1()7 In his first biennial n1cssagc 011 .January , 18GG, GoYernor \v11lia1n "\fjlo 
Sto11e> speaks of the Co1nn1issio11ers of Legal Inqu1ry in the follo,\ ing tern1s: 

'' I reeomrncn<l that you constitute the judges of the Supre111e C'ourt 'Co1n-

1nissio11ers of Legal Inquiry' in place of those conten1plated by section 2675 
Re, .... 1 60, 111aking it their tluty at the close of each regular tc1 rn to report 
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Part four is diviclecl into two main ections. The first is 
taken, with ver~y· few changes, from the Code of 1 51 and 
defines th variou crimes with tl1e puni l1ment pre cribed 
f 01· each. Th econd part is the '' ocle of riminal Prac­
tice'' preparecl b)· J 11dg William mJ··tl1. iss The greater 
r>art of tl1i act wa enti1·el3r rewritten, b11t man)'" ections 
from the Code of 1851 ha·v·e been kept intact.1 0 The last 
chapte1 .. of tl1e fo11rth pa1·t was not eml)racecl in Judge 
... m)-tl1 s revision as it concerned The p nitentiar~· of tl1e 

tate, and tl1e go,·ern1nent ancl di cipline thereof. ,ino 

At tl1e clo e of eacl1 cl1apter the compiler has placed a Ii t 
of all prior laws relating· to tl1e content of sucl1 chapter 
pas e l in tl1 Te1·ri tori s of ficl1ig·an and Wi con in, or in 
tl1e Territor)r ancl tate of Iowa. Tl1ere also appear, in 
aclcli tion to th prior law '', tl1e leci ion of the Iowa 
court inte1--preting· or ref r1'ing to tl1e chapte1'. Th sec­
tions taken from tl1e Cocle of 1851 are enclosed in marks of 
parentl1esis. Wl1ere tl1e act l1as been 1·evised merel:y·, the 
act of tl1e legi lat11r ha of ten been made a part of the 
cl1apter r evised. 

In parts tl1ree and four the note to tl1e variol1s ections 

fully to the Governor, and also the General Assembly at each regular session, 
upon any discrepancies or iI11perfections 1n the general statutes and code of 
procedure These duties should be 1nade in1perat1, e, and compensation pro­
vided. This is not now the ca e, and as a consequence no report of Conunission­
ers of Legal Inquiry has e,er been subn1itted. The trust is one of such de1i• 
cacy and responsibility, that it ,vould be appropriate to confer it upon those 

· ,vho bold the highest judicial position in the State. In this ,,·ay we will be 
gradually enabled to systen1atize ancl perfect our la,vs and code of practice. 
civil and crin1inal, at the same t1n1e that we raise the pay of the Supreme 
Bench by constitutional means to son1eth1ng near a proper compensatory stand­
ard.''- Shambaugh 's '11:!essages nncl Proclantatiolls of the Got•crnors of 1011.:a . 
Vol. III, p. 55. IIo,,evcr, a report of tlns comn1ission n1ay be found at a later 
date in Senate J ournal, 1870, p. 237. 

1ss Revu;ion of 1860, note, p. 75 . 

1so Sections taken from the Code of 1851 have their nun1her in the earlier 
" 'ork enclosed in parentheses, as '' sec. 4442 (2773) · '. 

100 Ret1i,s1011 of 1860, Chap. 247, pp. 55- 67. 

• 
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include the greater part of tl1e r eport of tl1e ode ommi -
sioners. This was done partly in explanation of the sec­
tions and partly because of the fact that tl1e r er)orts wer 
very sca1"'ce and lifficult to sec11r e.101 Tl1e ode Editor, ifr. 
Darwin, also incluclecl tbe decisions of the col1rts of other 

tates upon s ction wl1ich were in1ila1 .. to tl1e sections in 
part three; ancl wl1erever necessaI'J", he inserted 1'ef er enc s 
to the coc1e 01' dig· sts of other tate when sections l1ad 
been tak n tl1eref r om ancl placed in tl1e I owa ocle.192 

In the .Appe11clix tl1ere are p1'int d the various doc11mcnts 
found in tl1e appenclix to tl1e Code of 1 51, ancl in a(ldition 
the '' ew onstit11tio11 of Iowa'' and certain acts J)assecl by 
the leg·islature.103 ..c\ great many of the e acts r ef er to the 
Des ll-loi12es R i'ver La11cls and were passed at various se -
sions other than at the Eighth General sembly.104 on­
cerning the arrang·ement of the laws i11 il1e ~1ppe11cli1· 1\fr. 
Darmn says: ' everal laws are placed in il1is Appendix 
which would l1ave l)een plared in some otl1er orcler cot1lcl it 
have been l{nO\vn lJefore p1'inting too far that tl1e1·e would 
be 1·oom for tl1em in tl1e book.'' 105 

COM!\IBNTS ON THE REVISION OF 1860 

There does not eem to l1a,1e l)een any wicle-spread crit­
icism of the R ev1sio1z of 1860. Tb worlr appears to l1ave 
been done in gr eat l1aste ancl tl1e a1·1 .. angement of the legisla­
tive acts may well lJ <:riiicised. But tl1e ,'\Tar of 111e R e­
bellion followed so closely after the appea1·anre of the 
R evisio1, tl1at it was o,1erloolrecl in the general tu1'moil. 

101 R evision of 1860, note, p 758; also note, p. 440. 

102 As examples of such notes and refereuces, see R evision of 1860, pp 500, 
509, 510-514. 

10s There is a total of twenty-five documents included in the Ll..pvendix.- Re­
vision of 1860, Preface, p. xix, xx. 

1 o+ l fet is ion of 1860, pp. 889 916. 

105 R evis1011 of 1860, note, p. 869. 

• 
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v\Tiien, 110w v r, tl1e ocle om111i . . ion r · of tl1e Code of· 
1 73 l1acl ceca ion to off 1· remarlr tl1c)1 reJJorterl a · follows: 

To offer any crit1ci 111 l1ere t1pon tl1e execution of tl1at Revision 
,, ot1lcl be foreign to ot1r purpose, and ungraciot1s, lltlt ,Ye 111a)" prop­
erl:r re111ark tl1at tl1e chief objections to tl1at ·volt11ne are fo11ncled on 
the 111ctl1ocl it elf, a detailed in tl1i qt1otation. f R ev1 10n of 1860, 
Preface, p , .. ] "\V 1th out verbal cl1ange , and n1an)1 of tl1e1u, it is 
i1r1possil)le to bring a large nuu1l)er of acts, pa ed at different times. 
'"it}1 no 11nit:r or plan of purpose, into a l1ar111oniot1s y tern; or to 
escape the nece ity of retaining tl1e seJ)arate title , rubric , number 
and elates of tl1c> single acts, ,rhicl1 do so 111ucl1 to conf11 e the general 
and even the professional reader in these par1 s of the Re,ri ion of 
1 60. It ,,·a , no cloubt, ,Yith a ft1ll appreciation of th1 fact that tl1e 
present 01n11t1ssion ,vas in trt1cted not onl:v to · revise,'' and 
''arrange,'' l)11t also to '' re"7rite'' tl1e stat11te l)efore us. 1!H, 

In r eg·arcl to tl1e feat llre of unif 01·mit)r of prorctlure, 11r. 
J 11s tice William fille1· in tl1e pref ac to on of hi work on 
pleacling ancl p1·actice cleclar : 

Tl1e neC'es it:r for a ,vork of tl1is eharacter t1gge ted 1t elf to tl1c 
a11tl1or severa l ~ ear ago, incleed oon after tl1e enactn1ent of tl1e 
Revision of 1860. 

Tl1e Code of 1 51, ,vl1ate,1cr 1na:r l1ave l1een tl1e i11tention of 1t 
authors ancl of tl1e legi lators, did not entirely ·11t loose fro111 tl1e 
old r11les and principles of pleacling and practice. h:no,vn in co1nn1on 
] a,, and chanc1erJr proceedings, and provide a ne,v s. "Ste111 of its own 
- sin1plc, c·o111plete and perfect. This tl1e Re,·i ion profe e to do. 
It gi,1e t1s a 11niforn1 S}Tste111 of proceclure in all ac-tion , excepting 
a to tl1c 1no<lr of trial anc1 tl1e 111anner of J)ro<ll1eing t l1e r,·idence in 
eqt1itabl > actions - properly so called. 

Not,Yitl1standi11g t11is ,, as the object of tlle Rev·i io11, it i ,,·ell 
kno,Yn tl1a1 ,,e are far from 11a,1ing l1nifor111it)" in actl1al practice 
l1ncler it provi ions. By a co111par1son of tl1e pleadings in action 
in one par1 of the Rtatc ,, itl1 tl1ose in anotl1cr, it ,,Till l)e fo11nd that 
tl1e cliffcrenees t1nder tl1c sc1111e S)'sten1 are ,, icle nnd rac1icnl. W111lc 
s01ne la\\) ers J'ollo,, tl1e s11l)stance of t}1e olcl con11non 1a,v forn1 , 
others ac1opt the for111s of the olcl cl1anccr31 J)leaders, allegi11g all tl1e 

1no Rcpo,-t ol Co1n11nss1 011c rs to Revi~e tl, e Statutes. 1 ,1, pp. 0, 6. 

• 



HISTORY OF THE CODES OF row A LA w 357 

facts, the evidence to prove them, allegations of infor1nation and 
belief, arguments and legal conclusions. 

Believing tl1e design of the civil practice act to be tl1e complete 
abolishment of both the old systems as such, and the esta bl1shment 
of a ne\,T one radically different, and founded in good sense and 
practical wisdom, I became impressed ,,·itl1 the idea that a treatise 
devoted to the practical elucidation of the ne,v system would tend 
to promote tl1e object of the legislature, in its enactment, secure 
greater uniformity in the pleadings and proceedings in civil actions, 
and be of benefit and general convenience to the practicing la"·yer, 
besides supplying tl1e ,van.ts of that class ,vl10 are engaged in pre­
paring themsel,Tes to enter the profession. For tl1ese reasons, and 
seeing the field unoccupied, I felt myself Jllstified in the llnder­
taking.197 

SUBS~QUENT LEGISLATION 

There was not much subsequent legislation l"'elativ to 
the R evisio1i of 1860. The inth General Assembly pass cl 
two acts making amendment to ,7 arious sections in tl1e ode 
of ivil Practice.10 In the Tentl1 General Assemblv an ., 

effort wa made to ell the R evisio ,i of 1 60 at the price of 
$1.50, but the ommittee on Wa3~s ancl 1eans defeated tl1e 
measure by I"'eporting unfavorabl)· tl1ereon.109 

In 1 66 TuI1·. W . ._ . 1YI. bbott of .L\..c1el introclucecl a bill 
'' to organize a commission to revise tl1e laws on tl1e ub­
ject of countJT and township g·overn1nent' ', but this bill was 
repor ted on unfavorably b" tl1e ommittee on ounty and 
T ownship Government to ,vbicl1 it hacl been 1·eferred, and 
consideration of it was <lroppecl.200 

Du1"'ing tl1e se sion of 1 6 there were a larg·e number of 
amen lments proposecl to tl1e Revisio1l of 1860 ancl tl1is fact 
se1"\Y"ecl as a notice that a new cocli.fication of the laws of 

101 ~fjller's A Trenlt:,t> 011 Pleading and Praf•tice, 1 6 , Preface, pp. 3, 4. 

10s Lau:s of Io1l'a. 1 G2, pp. J ,3, 229-231. ee also II01tse J our11al, 18C32, pp. 
732, 734. 

100 JI01,sc Jou rual, l 64, pp. 2 3, 327. 

200 House J our11al, 1866, pp. 256, 380. 

1lOL. X-23 
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Iowa wol1l l oon lJe n eel eel. 201 1\.ction in re ponse to thi 
need was taken in 1 70 b~y· tl1e Tl1irteentl1 General s-• 

. mblJr in a pf)Oi11tin~ a ommi io11 to re\ri e tl1e ta tut es. 202 

THE ::'\1ILL BROTHERS CODE 

T11e oc1e of 1i,ri.l ancl C'ri1ninal Proc clure we1"e to take 
effect on eptember 1, 1 60 :?<,3 ]Jut it wa · founcl earl)'" in the 
)rear that it wo11lcl l)e impo il)le to l1c1,re tl1e R el}lSiOJl of 1860 

l)rintecl and cli trilJute<J lJ~· tl1at time. on eq11entl)- l\fills 
Brotl1er , }Jt1blisl1er ancl fJrinter at Des :\1oine , got out 
an octavo sizecl ,Tol11me of tl1ree l1uncl1·ecl ancl fort~T- ix pao-e 
containing· thei:;e two act . Tl1 title pag·e of tl1is volume 
read : 

• 

CODE 

OF 

AS PASSED BY THE 

EIGilTH GE.a. ,.ER.\.L \. SEl\!BLY 

OF THE 

ST TE OF Io°"r A, 

APPROVED .}[ARCH 29 A~D 30, A. D. 1 60 

DE ' 110INE ·, ro~~ \., 
MILLS BROTI-IERS, CALORIC PRINTERS, 

COURT A VENUE. 

1 60 

-

Tl1i vol111ne wa J)UlJli heel in ~£ay I 60, and the 1~ea on 
for its i s11ance are fl1ll,.. tate l in the ' Introductor, ... ' ' 

• • 

stat ment. In pa1~t it reac1s: 

As the c,v Cocle of Crvil and ri1uinal Practice, adoptecl at tl1e 

zo1 .c\.n idea of the nurnber of an1endu1ents offered can be gained by looking 
i o the H ouse Journal, l '6 , at pp. 793 aucl 13, and in the Senate Journal, 
1868, at pp. 615 ancl 636. 

202 Laws of Iou•a, 1 70, pp. 75, 76. 

2o:
4 Rei. 1.~1011 of 1860, Section 4171, p. 715, also Section 4424, p. 759 

• 

• 
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recent e sion of tl1e eneral As embl)·, ,vill take effert son1e n1onths 
before that ,·olu111e i regularly· published bJ tl1e tate, ancl in vie,\r 
of the i1111nediate i 1uporta11c to Attorney , J ustil:es and 1ounty 
Officers, that tl1e) . l1ot1lcl 11ave tin1e and opportt1nit)" to heco111e 
fan1iliar ,, itl1 the 11e,v regt1lation go,·erning the proeeecling of 

ot1rt . ,, hicl1 are ntirel:v different frotn the f)re. ent :vste1n of 
practice - tl1e t1nder 1gned. at the earnc t . olic1tat1on of 1nauy 
.Attorne)' , d tern11ned t1pon i uing a li1u1tctl 1111111l)er of copies of 
tl1i v·ol11111e. in order to 11ppl)r tl1e })resent <len1and. 

These Practice .t\ct l1a,·e heen preparecl b., <1 101nn1i .. 1on selectecl 
fron1 011r 1no table .Jtlri, t . and are con 1clered q11al 1f not SllI)erior 
to tl1P tatt1tc. of an,· tate in the nion 'l'o ho,v the e tin1ation • 

in ,, l1icl1 tl1e;' ,vcre held h)' tl1e General .c\.~ e1nbl), it is onl)· neces-
sary to tate that tl1ey ,vere adopted H or1g1nallJ~ re1)ortecl to tl1at 
hod v ,vith bt1t fe,,· an1encln1ents 204 

• 

HonoralJle J ol1n ... \. l(a on of De 11oi11e preJJarec1 a11 

index to il1i vToll1me and tl1 act are c rtifiec1 1))" Elijal1 
~ ell , ecreic.ll')" of 8 tat , to lJe co1·r ect ·01)ies of tl1 orig·inal 
c:lct .205 Tl1 book wa. ol 1 for . 2.50 })er ,rol111ne. 20 G 

&ESER.AL LA. ,v .... FOR bl"PER"\"ISOR. \ ,.D TOW. ITTP OFFICERS 

In aclc1ition to tl1e two volume al1· a<l,r cle cril)ec1 tl1er 
• 

was publi 11ecl a tl1ir<l vol11me w11icl1 rontainec1 tl1e ]aw of 
Iowa on certain subject . B~T an act a1JIJro,.,ed on t]1 211cl 
lay of .t\ pril, 1 60, it w,1s orclcr ec1 : 

That the 1ensus Board of tl1e 1tatr l1all a soo11 a practicable 
after the adjourn1nent of tl1is es io11 of tl1e G neral ..,.\. .. e111l)ly, cat1se 
to l)e printed b~· tl1e •tate Printer. fifteen tl1ousand copies of a vol­
u1ne, in pampl1let forn1, contc1 ining all the genera 1 la ,vs of tl1is 
.. tate pertaining to the cll1t1es of the Board of 1tlJ)er,·isors. S11per­
visors of roacls, 1'o,,·ns11ip Trt1 tee . and otl1er To,, uship officers 
togE>ther ,, ith such practical forn1 ancl s11ggestio11s as tb ]3oard 
u1a, dee1n 11e<'essarv.207 

• • 

204 Code of C1v1l 011d Cr1ntuu1l Prart1ce, p. :·t 
21):; Code of Cll'il and Cri11u11al Pracl1ce, T~xplanatory staten1ent. 

ZOti See The l ou:a State Register, Des ::\1o.Lnes, Vol. V, ro. 14, J\fa.y 16, 1860; 
and The T1pto11 ..:t <l1,•ert1ser, "\rol. '\rII, "o. 16, Apnl 19, 1 60 

201 J.,all,'l of lo1ua., 1860, pp. 4, 85. 
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The title page of tlris ,Tolume, which contains f Ollr hun­
dred and fifty- ix pages, is as follows : 

GE ERAL LAW 
OF 

THE STATE OF IOWA 

RELATING TO THE DUTIES OF THE 

BO RD OF S PERVISORS ND TOW...... HIP OFFI ERS, 

INCLUDING 

CIVIL '" :rD CRIMIN .t:\.L PROCEDURE IN JU .. TICES' COURTS. 

PRINTED BY AUTHORITY OF THE EIGHTH GE~ERAL ASSEMBLY, UNDER THE 

SUPERVISION OF THE CENSUS BOARD OF THE STATE. 

SAMUEL J. KmK\YOOD, Go, ernor, 
ELtJAII SELLS, Secretary of State, CENSUS B OARD. 

J . W. CATTELL, Auditor of tate, 
JOHN W. JONES, Treasurer of tate, ,, 

DES MOINES: 

JOHN TEESDALE, STATE PRIXTER. 

1860. 

The creation of the ounty Boarcl of t1perviso1--s, who 
were to exe1·cise all power s of a legislative ancl aclminis­
trative characte1~ in the county, was the p1·incipal 1--eason 
fo1" publishing· this book.208 It wa .. the purpose of the book 
to lay before county ancl to,vnship office1-- the changes in 
the laws which affected local affairs. 

The boolt is divide l into two parts, the first c1ealing· with 
county and to,vnship affairs while tl1e second part deals 
with ''Justices ancl Justices' ourts' ', pre CI'ibing the 
method of procedure in both civil and criminal action . 
Any section in the worl{ can be easily ref er r eel to, as there 
is a complete tab]e of contents and an exten ive index. 
Each chapter is also Sllppliecl with heacl notes ancl in the 

20s General Laws for Superv1sors and Township Officers, 1860, Preface, p. iii. 
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margins are refer ence notes telling· from wl1at ection of 
the original act tl1e particular ection was taken. Tl1ere are 
al o variou fo1·ms to lJe f ound in tl1e book for the guidance 
of county ancl town l1ip officers in tl1e performance of thei1· 
duties. 

This wo1·k appearecl some time before tl1 R evis io11 of 
1860, and consequentl}" tl1e content were tak:en dir ctly 
f1,om tl1e 01'iginal act .~00 J\:Ir. Tl1omas F. With1·ow and 
fr. . "'\T. \Vbit of tl1e De ~foines lJa1· ai 1 cl tl1 en tl 

Board in ''tl1e collection and arr,1n°·ement of tl1e 111ai e1'ial' ', 
and 11r. White prei:)arecl the f orm in part two. 210 

It is impos ible to tate the value to tl1e tate of this 
publication. The R ei·is io11 of 1860, containing· all the law, 
appeared soon after this work, and no ref rences to this 
smaller collection of tatutes appear to have been macle. 

CONCLUSIONS 

The R evis1012 of 1860 was aclopted in po1·tions. Parts one 
and two, were sim1)ly collections of statutes 11assecl at vari­
ous sessions of th General ss mbl)~. Part tl1ree was a1) ­

proved on 1farch 20, 1 60,211 ancl tl1e ode of riminal Pro­
cedu1·e on J\1arch 30, 1 60.212 Tl1e, e latter parts tool{ effect 
on eptembe1· 1, 1 60.2 13 The R evisio1i of 1860 r emained 
in force until di placed by the Code of 1873, althol1gh many 
sections were amended by the legislature during· the inter­
vening period. 

The R evisio1i of 1860 is not a hig·l1 class piece of work 
mechanically. It shows a baste in preparation that is to be 
deplored in a vol11me that is intended to serve as the guide 
to tl1e laws of a Commonwealth. Nor are the materials used 

209 General Laws for Supervisors and To·iunsh ip Officers, 1860, P reface, p. iv. 

210 General La1t•s for Supervisors and Township Officers, 1860, Preface, p . iv. 

211 R euision of 1860, p. 717. 

21 2 R evision of 1860, p. 854. 

213 See note 203 above. 
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of tl1e ql1ality tba t i (lemandecl in a worl{ of tl1i cl1a1 .. acter. 
The arrang· m nt of tl1e law , also lea,Te mucl1 to be de­
sired. Tl1e note an 1 reference tl1ol1gl1 of some value, 
coulcl pe1·haJJS, as ea il)· and a well l1ave been left out.214 

The reprinting of tl1e reports of tl1e Cocle Commissioners 
does not appear to have been of an~· practical ·v·alue ancl 
mal~e 1J1e bool< appear in place more like a text book on the 
law tl1an the ]aw tl1 m lve . Tl1 ommi ioner , how­
ever were not alone at fault. Th leg·i latu1·e i . to blame 
for the enactment of tl1e law in tl1e form in wl1ich it appear . 

nder such an act the ommi ion r could not make a 
ha1--moniol1 revi io11. In orcler to 1·econcile ta t11te l)a ed 
at different times ancl relating· to tl1e san1e ubject it is 
almo t a r1ece it1r tl1at the r vi er lJe allowec1 to make 

• 

cl1ang·es in tl1e phraseolog·y, b11t accorcling· to tl1e interpreta-
tion put on the act by the ommis ioner , tl1ey wer not 
a11thorized to clo this. on q11ently the R erisio11 of 1860 

i in part imply a compilation; ancl in part, a revision and 
codification of tl1e laws. 

It also appear tl1at tl1e le 0 i.slature insisted on haste and 
the I'esult was onl}' natural, tl1at tl1 R etllsio ,1 of 1860 is not 
a work that mea llre up to tl1e . tandard of the other codes 
of Iowa statute law. 

CLIFFORD POWELL 

THE STATE HrsToRrc~\L SocIETY OF Io,vA 
IOWA CITY 

21-1 The Ret•i.~1on of 1860 contains goo<l 1nargi11al references, ho" ever, and nn 
excellent 1ndex co, ering 153 pages. 

-
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