
A E~\.RLY FUGITIVE L VE A E WEST OF THE 

I IPPI RIVER 

The f a1-- reaching t1 .. act of land we t of the Mississippi 
River that came to the United State in 1 03 through the 
exigencies of apol onic politics and the adaptability of 
Jeffersonian Democ1--acy, p1 .. o d to be a territo1--y of ma1·­
velous 1 .. esou1--ces and unlimited po sibilitie . Yet it came to 
the nation as a legacy of st1 .. if e-a land of dis1:>ute who e 
transcendant jm1)ortance in the event preceding the Civil 
War no student of historic facts and tendencies can over­
look. The strug·gle between the States wa not p1--ima1 .. ily 
a struggle over the existence of lavery. It was a strug·gle 
over .. the extension of slavery. It was a question territorial, 
geog1--aphic, and dyna.mic, not institutional and static. It 
was a phase of the g1 .. eat movement of tl1e A1:ne1--ican people 
westwa1--d a question that moved as the f1--ontier moved and 
whose es ence was a competitive struggle for tl1at f1'ontie1 .. ~ 

At the opening of the nineteenth centu1--y the f rontie1 .. had 
reached the Mississippi Valley. In the succeeding· half­
century it pushed across the virg·in prairies of the Pur­
chase; and Louisiana vast and inviting·, became the bone 
of contention over which opposing factions f oug·ht f 01-- final . 
maste1 .. y . 

In the fugitive slave case with which this pape1 .. is con­
cerned matters we1--e complicated by tl1e application to the 
Louisiana Purchase of a second ju1--isdiction-namely, 
the jurisdiction of the Ordinance of 1787 throug·h the in­
clusion of part of the Purchase in the Te1 .. 1 .. itories of 1\Iichi­
gan and Wisconsin. 

After the admis ion of the State of 1\Iis ou1 .. i, following· 

• 

.. 



• 

AN EARLY FUGITIVE SLAVE CASE 89 

the Act of 1820, the portion of the Louisiana Purchase 
north and west of the newly formed State was left without 
local gove1 .. nment and without leg .. al settlements, the lands 
still being occupied by the Indian. . This condition existed 
f 01 .. a number of ·yea1--s. Indeed, it is doubtful if, even as 
late as the yea1 .. 1833, there was in the entire Louisiana 
Purchase a community legally settled and locally governed 
where slavery did not exist. In 1 33, after the cession of 
the Black Hawk Purchase to the United States, settle1 .. s in 
great n11mbers entered the lands no1 .. th of the State of 1Iis­
souri and immediately west of the 1fississippi Rive1·-. In 
the following year, for the pu1--po es of gove1 .. nment, tl1e ter-
1·itory comprising the present States of Iowa and 1finne-
ota and the eastern pa1--t of wl1at is now tl1e Dal{ota was 

attached to the Te1·1·ito1 .. y of 11ichigan, and tl1e laws of 
I\1ichigan made of eq11al a1)plication the1 .. e.1 Thus the p1 .. o­
visions of the Ordinance of 1787, including tl1e sixth article 
p1 .. ohibiting slavery, we1 .. e a1)plied to tl1e nortl1e1--n 1)01 .. tion 
of the Purchase. The ame condition existed wl1en, in 1836~ 
tl1e Te1 .. rito1--y of Wi~ con~ in was 01 .. g·anized including· the 
tract of land west of the 1Iissis ippi Ri,re1-- wl1icl1 had been 
attached to the Territo1·y of ifichig·an.2 

In 1838, Cong·ress p1--ovided for tl1e organization of the 
Territory of Iowa, destined to become, eig .. ht years later, 
'' the first free State in the Louisiana Purchase'' and '' the 
only free child of the 1fissouri Comp1 .. omic;;e.'' 3 The Su­
p1 .. eme Court of this new Territory met for the first tjme in 
July, 1839, a.nd the first and only case reported £1 .. om this 

1 United States Statutes at Large, Vol. r,r, p. 701. 
2 U1iited States Statutes at Large, Vol. V, p. 10. 
3 The first quotation is taken from the title of Rev. William Salter's book 

dealing with early Iowa history-Iowa: The Flrst Frer> State iri the Lou1siana 
P1.1,rchase. The second quotation is from the inat1gural address of Governor 
James W. Grimes of Iowa, delivered December 9, 1854.--See Shambaugh 's 
Messages and Proclamations of tlie Governors of Iowa, Vol. II, p. 14. 
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se sion i entitled I1i tlie matter of Ralph ( a colored man) 
01i Hab eas 01·pils.4 

The irc11ID tanc of th ca were these :-In the year 
1 34 a slav -own 1· nam d Montgom ry, living in Missouri, 
ent red into a writt n agreement with a lave, one Ralph, 
to th ff ct that upon paym nt by Ralph of :five hundred 
:fifty dolla1~s with inter st from January 1 1 35, he was 
to b come fr e. In 01--der that he might earn this purchase 
money Ralph left 11is ou1·i and migrated to the settlement 
of Dubuqu on the w t bank of the Mi sissippi, in what 
i now the tate of I owa. Here he found employment in 
the lead min .5 

Fiv yea1~ pa d but the black miner wa unable to 
a,re from hi meagre earning enough to make any pay­

ments upon the p1~i of hi fr edom. During this time 
Dubuque pa sed ucces ively 1Jnder the jurisdiction of the 
Territory of Michigan, the Territory of Wisconsin, and the 
Te1"1"itory of Iowa. In 1 39 two kidnapper from Virginia 
appeared in the oung mining town, learned the state of 
aff airf; a. to Ralph and wrote to Iontg·omery in Mis ouri, 
offe1·ing to 1·etu1"n the egro to him for a conside1 .. ation of 
one hund1 .. ed dolla1·s. Their off er was accepted. 

4 The original r eport of this case is found in a very rare volume entitled 
Reports of the Dec1s1ons of the Suprerrie Court of I ou:a, f rorn the Orga,iization 
of the T erritory i,i J uly, 1838, to Dece1nber, 1839, inclusive, by Wm. J. A. 
Bradford, Reporter to the Supreme Court. It was printed in Galena, Illinois, 
in 1840. The case is also reported in Morris's Reports, Vol. I, published in 
1847. 'l.,he report by lviorris is not, however, a reprint of that of Bradford. 
The decision of the Court is, of course, the same in both reports, but Morris 
outlines at greater length the brief of the co tinsel for the claimant, while 
Braclford gives facts in the statement of the case tl1at are not r eported by 
Morris. It is possible that Morris did not have access to the reports of Brad­
ford for in his pref ace he n1akes no reference to any previously published re­
ports, but tenders his thanks to Chief J t1stice Mason ''for reports, corrections, 
and memorandums, of all cases decided prior to January term 1843 ''. Brad­
ford, in addition to the volt1me above noted, published reports for the July 
term of 1840 and the J t1ly term of 1841. 

~Bradford's R eports (1838-1839), p. 3. 
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The act of Congress then in force concerning fugitive 
slaves was the one enacted in 1793.0 There was also, in the 
Missouri Compromise of 1 20, a provision for the rendition 
of fug·itives from service, and it was on the g·rounds of this 
clause in particular that Montgomery based his claim to 
Ralph.7 Moreover, there wa at this time (1 39) al1 .. eady on 
the statute books of the Te1--ritory of Iowa'' An Act to regu­
late Blacks and Mulattoes '', passed in January of the same 
year by the First Leg·i lati,Te Assembly.8 It p1 .. ohibited any 
black or mulatto from settling or residing in the Territory 
without a ce1 .. tificate of f1·eedom, and contained also a pro­
vision in furtherance of the national legislation for the re­
turn of fugitives. It provided that any person claiming a 
black or mulatto should make satisfactory proof bef 01·e a 
Judge of the District 0l11,t, or Justice of the Peace, that the 
person claimed was his property, and, the1'eupon, the Judge 
01" Justice should by his precept, 01 .. cle1~ the Sl1eriff or on­
stable to a1'1 .. est the fugitive and delive1' l1im to tl1e claimant. 

It appears, tl1e1"efore, that the kidnapper's at once made 
affidavit befo1"e a Justice of the Peace in Dubuque to the 
fact that Ralph was the p1·operty of l\1ontgome1,y of Mis­
souri, and the She1~iff was orde1'ed by the Justice of the 
Peace to deliver to them the Negro. Ralph was working· at 
this time on a mineral lot a little west of tl1e to\vn of Du­
buque. Here he was seized by the Sheriff and g·iven into 
the custody of the Virginians who loaded him into a wag·on, 
and, avoiding the to\vn of Dubuque for fear of interference, 
took their captive to Bellevue, a little to\vn further do\vn 
the river, intending· to convey him thence by steamboat to 
.r1issouri. But it chanced that, in a lot near the one in 
whicl1 the seizure was made, a man named Alex. Bl1tter­
wortl1 was plowing·. He, forthwith, proceeded to the resi-

6 United States Statutes at Large, Vo]. I, p. 302. 
1 United States Statutes at Large, Vol. II, p. 548. 
8 La u.,·s of tlie Territory of Ioiva, 1838-1839, p. 65. 
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dence of Judge Thomas . Wil on of Dubuque, an Asso­
ciate J11dge of the upreme ourt of the Territory and also 
Judge of the Di trict ourt of the di trict in which Dubuque 
wa located, and procured a writ of habeas corpus. .... cting 
upon this writ the he1--iff ove1--took the kidnapper s at 
B elle,rue and I. tt11--ned th m with tl1e N eg·1·0 to the Di trict 
Court at Dubuque. t the uggestion of Judge Wilson, 
the case wa , becau e of it impo1"tance, trans£ erred to the 

up1 .. eme ot1rt of tl1 Te1"rito1,y of Iowa.9 

In tl1e July te1"m of th u1)1"'eme ourt the case was tried. 
The coun el for Ralph David Ro1·er· 10 contended that since 
th .r egro had been a r e ident of the T e1"1 .. itory at the time 
of the pa age and taking effect of the Org·anic A.ct of the 
T er1 .. itory of Wiscon in of \\7 hich Dubuq11e became a part, 
the1·ef ore by the ixth a1--ticle of tl1e Ordinance of 17 7, tht1s 
applied to the Territory, lie became f1·ee since slave1"y was 
the1--eby fore,rer p1--ol1ibited; that independent of this, he 
b ecame f1·ee a oon as he became an inhabitant by consent 
of his master of territory which in the l\fissou1--i omp1'0-
mi e was declared free; that l1e could not be considered as 
violating the law of the Territo1"y of Iowa against the set­
tling of free blacks without evidence of f reeclom, f 01" the 
1"eason that he was there at the tiine of the fi.1-- t exten ion of 
civil government over the count1--y by tJ1e act in 1 3-:1: at­
taching it to the Territory of Michig·an; that l1e could not be 
taken to his f 01--rner owner" t1nder the laws p1·0,riding for tl1e 

• 

9 In 1890, over half a century after the trial of this case, Judge Thomas S. .. 
Wilson c1elivei·ec1 an address before a ret1nion of the Pioneer Law-Makers 
Association of Iowa. In the course of his ac1c1ress he gave n1any facts con­
cerning the arrest of Ralph and the enst1ing trial "~th which he was so inti­
mately concerned. A number of the facts related above are taken from this 
source. See Pioneer Laiv-Makers Association of I oiva (Rettnions of 1 6 and 

1890), pp. 87, 88. 
10 Da·vid Rorer was for many years a prominent attorney of Burlington, Iowa. 

In 1850 he was again involved in a fugitive slave case, that of Ruel Daggs v. 
Eli liu Frazier. In this case, howe,·er, he ,Yas retained by the sla,·e o,rner . 
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rendition of fugitive slaves since it was in evidence that he 
came to the Territory, not as a fug .. itive, but by consent of 
the owner and present cla.imant; and finally, that the act 
of his owner in consenting to his removal to territory whe1·e 
lavery was prohibited, was vi1--tually a man11mission, and 

that the very fact of contract with him presupposed a state 
of f1--eedom.11 

The co11nsel for the cla.imant contended that Ralph, not 
ha,.,ing complied with the agreement for the payment of 
the p1 .. ice of his freed om was to be regarded as being in the 
Te1'1'itory without pe1'mission, and consequently a having~ 
esca1)ed into the Te1 .. ritory and ubject to recovery under 
the fug·itive slave clau e in the fissou1'i Oompromise.12 

Montg·ome1 .. y's coun el fu1"ther insi ted that lave1--y was 
not prohibited in the Ter1--itory, maintaining that the Act 
of 1 20 containing· a }J1 .. ol1ibition of slave1--y north of 36 ° 30r 
was not intended to take effect without further legislative 
action, but merely meant to direct the local legislatures to 
})ass laws \vithin the presc1"ibed ]imits, and that the Act 0f 
Congress, mo1 .. eove1.. contained no sanction and, the1 .. ef ore, 
had no binding effect.1 3 

Furthe1 .. more, it was urg·ed that even if the Act were in­
tended to operate without further legislation, it did not 
work a fo1,feiture of slave property, and in this case would 
go no further than to require the claimant to remove his 
property out of the Territory.14 

The decision was given by Charles Mason, Chief Justice 
of the Supreme ourt. It covers about two pages of the 
Reports and consists largely of a discussion of the two main 
contentions of the cot1nsel for Montg·omery.15 l\tfason hel& 

11 Bradford's R eports (1838-1839), pp. 3, 4. 
12 1 Morris 4, 5. 
13 Bradford's R eports (1838-1839), p. 5; 1 Morris 4. 
1

• 1 if orris 4. 

tG Bradford's R eports (1838-1839), p. 5. 
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that, inasmuch as the Negro had come to the Territory with 
the free consent of his master, he could not be regarded as 
a fugitive; and that his failure to pay could not render his 
r emoval by con ent an escape. He recognized the oblig·a­
tion of Ralph for the debt, saying : '' It i a debt which 
he Ol1ght to pay, b11t for the non-payment of which 
no man in thi Territory can be reduced to slavery.'' 

The holding of hief Justice Mason is particula1 .. ly inter­
esting in an wer to the cla.im that the J)rohibition of slavery 
by the Missouri ompromise was simply a naked declara­
tion requi1--ing further legi lation to put it into effect. In 
part he said: ''This position we think, cannot be main­
tained. ongre s pos e se the upreme power of leg·isla­
tion in relation to the Territories, and its right to prohibit 
slavery-at least in r lation to laves subsequently intro­
duced-is doubtle s legitimate. Has that right been exer­
cised in relation to this Te1--ritory1 The language of the 
Act of 1 20 in 1--elation to the district of country in which 
this Te1"ritory i emb1 .. aced, is, that la very therein 'shall 
be, and is hereby, for ever prohibited. '-This seems to ll 
an entire and final prohibition not looking· to futu1--e legis­
lative action to r ender it effectual.'' 

Finally he answered the contention of the claimant that 
the Act of 1820 did not declare a f 01·£ eiture of slave p1·op­
erty, by holding· that the Act declared that lave property 
should not thereafter exist, and that the master-- who, sub­
sequent to the passag·e of that Act, pe1·mitted his slave to 
become a resident there, could not afte1 .. wards exercise any 
ownership over him within the Territory. Ralph was the1 .. e­
f ore discharg·ed from custody and g·iven his freedom. 

The1"e are several points in connection with the clecision 
of Justice i1ason that invite comment. In the fi.1--st place he 
asserted that the case did not come before the Cou1·t in any 
of the ordinary methods of application to an appellate 
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court, and hence it was perhaps not strictly regular for the 
Court to entertain jurisdiction. However, the Court heard 
the case and handed down the decision because of the im­
portance of the question and its liability of becoming be­
fore long, if 11nsettled, an exciting· issue. One is reminded 

• 

here of the course pursued by Chief Justice Taney of the 
United States Supreme Court in giving, for the quieting 
of public discussion, a decision upon the Dred Scott case 
immediately after declaring the lack of jurisdiction. 

It is noticeable that the decision of Chief Justice Ma on 
took no acco11nt of the influence of the application of the 
ixth article of the Ordinance of 1787 to the case through 

tl1e Territories of Michigan and Wisconsin, evidently con­
sidering that the other arguments advanced were of such 
conclusiveness as to obviate the necessity of any fu1·ther 
grounds for judgment. 

The distinct avowal, in this Court, of the power of on­
gress to legislate fully concerning the Ter1·1tories, even to 
the prohibition of slave property, is worthy of note. Finally 
we have in the argument of the co11nsel for Montg·ome1·y an 
early promulgation of the doctrine that the slavery prohi­
bition of the Compromise of 1820 was simply a declaration 
directing further legislative action and ineffectual without 
such action; whereas we find in the decision of the Co11rt an 
emphatic denial of the doct1 .. ine by a tribunal which wo11ld 
be most vitally interested in such an interpretation. 

Such was the outcome of this early we tern fugitive slave 
case. The Negro Ralph went back to the mines of Dubuqt1e 
a free man. Of his later career, Judge Thomas S. Wilson, 
before whom the case was first broug·ht, tells us two facts : 
first, that he struck a 1~ich vein of ore, and second that he 
died a victim of the small-pox. 
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