WAS THE FUGITIVE SLAVE CLAUSE OF THE
CONSTITUTION NECESSARY?

Among historians at the North as well as at the South
the claim 1s generally, if not universally, made that the
_]“lllg_z‘it'ik't* Slave Clause of the Constitution of the United
States was essential to the adoption of that instrument: and
1t 18 even often spoken of as a part of the famous compromises.
Mr. Rhodes, in his _][f'a'z“m?/ of the United States from the
(’r)m/u'r);w'.w r{f" 1850, states that 1t 1s IlIlilllt'HTil_lI'l:l]J]t;‘ that
the stipulation in reference to fugitive slaves was necessary
to the adoption of the Constitution.! Mr. Blaine, in his
Twenty Years of Congress, also assures us that “if it had not
been agreed that fugitives from service should be returned
to their owners, the Thirteen States would not have been
able to form a more perfect union.”> Mr. Benton, in his
Thirty Years’ View, states even more emphatically that the
Constitution could not have been formed without this clause.
and that 1t was a compromise between the slave and the free
States.?

As a typical representation of the southern view we have
that of Mr. Alexander H. Stephens 1n his War Between the
States wherein he asserts that “of all the new obligations
assumed by the States, the most important, and one without

which, it was universally admitted,* the Constitution counld

! Rhodes’s History of the United States from the Compromise of 1850, Vol. 1 D.
18.

* Blaine's Twenty Years of Congress, Vol. I, p. 1.

* Benton’s Thirty Years' View, Vol. II, p. 773.

1The 1talics are the writer’s.
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not be formed, is that which provides for the rendition of fugi-
tives from service from one State to another.’”

This otherwise universally accepted view is attacked only
by Mr. Charles Sumner. who. in his speech against the I ugl-
tive Slave Act of 1850.2 might be thought to be using it
more especlally for his immediate purpose, than for historical
criticism.  But so pointedly does he oppose the current view
and so logical is he in the presentation of his proof that an
Investigation of the historic foundation for his assertions is
demanded. The i Inquiry whether the Fugitive Slave Clause
was essential to the adoption of the Constitution is then the
purpose of this paper.

The immediate origin of the clause must be sought in the
jwul‘lm_l Hf Tllt* _]“t't[t‘l':i] ('nm'vminll 's'{]:t']'t'* ill 1[11‘ lIlilHlT't'r-a Hll
.]u]}' 23, 1787, 1s found the hrst statement which could he
iInterpreted as the germ of the future clanse. On that date,
just as the Convention was about to refer the draft of the
Constitution to the committee, (General Pinckney reminded
the members that ‘“if the committee should fail to insert
some security to the Southern States agalnst an emanc 1pa-
tion of slaves, and taxes on e xports, he should be bound by

duty to his state to vote against their report.” Agaln on

August 28, 1787, it is stated that “General Pincknev Was

not satisfied with it. He seemed to wish some provision
should be included in favor of property in slaves.”* Now

neither of these remarks positively refers to fugitive slaves.
I Stephens’s War Between the States, Vol. 1. p. 202.
= August 26th, 1852.—Sumner'’s Works, Vol, III. p. 137.
8 Elliot’s Debates, Vol. V. D. 9071,

* Elliot’s Debates, Vol. V. p. 487.
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and there 1s no direct evidence that it is correct so to con-
strue them other than the fact that Butler and Pinckney
thereafter moved to require fugitive slaves to be delivered
up like eriminals. Upon August 29, Butler moved the inser-
tion in Article xv of what was practically the fugitive clause
as finally adopted.! This was uninamously agreed to without
any discussion. These are the only statements in reference
to the clause to be found anywhere in the proceedings of
the Convention; and special attention is called here to the
fact that no discussions whatever arose over the clause as
might be expected if it were so essential or a compromise
of the Constitution.

The State conventions, called for the ratification of the
Constitution, alike fail to disclose any marked objections to
the clause. General Pinckney, in the South Carolina Conven-
tion, simply mentioned the clause as a l'l(:““'])' acquired right,?
and nowhere even hinted that the clause was a matter of
discussion by the committee appointed to settle the matter
of the non-importation of slaves from whose work the fa-
mous compromise appeared. Mr. Iredell, in the North Caro-
lina Convention, stated that some of the northern States.
having emancipated their slaves, the clause was inserted
to prevent the fugitive slaves of the South enjoylng the
freedom which otherwise would come from a short residence
in the North.® There is but one mention of the clause in
the Journal of the Virginia Convention, in which George

Mason said that there was really no security in the clause as

1 Elliot’s Debates, Vol. V, p. 492.
¢ Elliot’s Debates, Vol. IV, p. 286.
s Elliot’s Debates, Vol. IV, p. 176.
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1t un]_\; meant that slaves should not he protected in other

States.!  No references were made to the clause in the CON-

ventions of the other States, all the attention in reference

to slavery being directed to the non-importation clause.
But this absence in the constitutional conventions of any

evidence of reasons tor the Ill*-«tl'(lnll of the clause uuh' In-

creases our determination to seek if possible the true e \p] \na-

tion for the mtroduae t1on of the clause into the C onstitution.

Story says that “this clause was introduc ed into the Consti-

tution solely for the benefit of the slave. holding States, and

that the want of such a provision under the ( 'onfederation
was felt as an inconvenience by the southern States ’’2

NH I'f‘ft*l‘t*ll(‘t* to ﬁ}!t*t'iﬁc t.'nllll}]:lilltﬁ Hf tht* H]:t\'t* Htflti’ﬁ

IS

given; and a careful search reveals none. This does not

lllhllln‘»t’ nec t*nmllll\ the statement of Story. But, vView

of the non- -appearance of any evidenc » presented }n him or
by any one else, such a definite statement 1s assuredly un-

warranted.

Then IIHH\ Wilson asserts 1n>-1t1\t11' that Charles C.

Pinckne 'y in the Fe deral (.um't*nttun stated that South Caro-

:111:1 i‘Ull]ll enter no ['Ilil_ill “111111*55 :-4]:11'1‘.\1 Hll”[llll enter illtn Illt-*

basis of representation, the slave trade he continued. and

provision be made for the rendition of slaves esc .11:m~r from

their master.”® In the citations of everything said in the

(‘Hll‘\'t;‘llti!lll on '[-lli* Illzt'rtt*l‘, s ,Li,'i'x‘t*ll :t}_m\.'t‘*, i*-é ]‘_'1 'lIlIlli tllt‘ i.“l't-‘{'t

proot of the inaccuracy of this statement by Wilson.

But possibly from a discovery of the precedents, if any,

L Elliot’s Debates, Vol. III. p. 458.
2 Story’s ('uu.:?.uPufurtf_? Vol. I1. p. 589,

* Wilson’s Rise and Fall of Slave Power in A meriwca, Vol. I, p. 53

tle).
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for such a clause 1n the Constitution we may upon learning
the reason for those precedents at the same time draw justi-
fiable inferences regarding the object of the insertion of a
similar clause 1n the Constitution, Professor Alexander
Johnston suggests as a precedent for the clause the eighth
article of the New Kngland Confederation of 1648, and as-
serts that ‘“if the convention did not avail itself of the ex-
perience of 1ts predecessor of the previous century, 1s it not
a little odd that it should happen to bring just these provi-
Mlnstwgyﬁluﬂ‘nitlu’ﬁUVHHd section of Article 1v.”’t That
the salient features of the clause are in the articles of the
New England Confederation in much different phraseology
is true,? but in the absence of any evidence whatever that
the members of the Constitutional Convention had made
any special study of the Confederation of 1643, and in view
of the fact that they went at their work in the most practical
manner and sought to remedy the conditions of their own
time (('Hlltlitiulw SO t*llT'il't*]}' different from those of 1643 as
to preclude any comparison) it 1s clear that little explanation
for this clause of the Constitution can be found in that of
thv.xiwr En;ﬂnu& (HuﬁifhﬂﬂthHL

Jut 1t 1s 1n the similiar clause of the Ordinance of 1787
that Curtis,® Justice Miller,* Benton, and others find the
precedent for the clause in the Constitution. Then 1n view
of the fact that Benton not only states that the clause was
also necessary to the adoption of the Ordinance of 1787,

but further that both clauses were l'}l‘:t{i-ﬁv:'{l]}' formed simul-

1L New Princeton Review, Vol. IV, p. 183.
2 Preston’s Documents, American History, p. 92.
8 Curtis’s History of the Constitution, Vol. II, p. 455.

+ Miller's Constitution of United States, p. 638.
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taneously, and by the same men. and forcibly asserts that
the same reasons existed for the Insertion of each.! we are
necessarily led to a study of the clause in the Ordinance to
just such an extent as it may throw light upon the real
significance of the clause in the Constitution,

The first appearance of a fugitive slave clause among the
various resolutions pertaining to the Northwest Territory
was L\Ih]‘” 6, 1785, when the committee {'Hllr-éi.-nfill;_f of ]{il'i;_f
Howell, and Ellery submitted a resolution containing 1it;?2
but there was no discussion whatsoever upon 1t, and the
I'i"r-m]l]‘(inn ilfu'r-l Nnot even :11}]}&*:11‘ ili fllt* -fuw*u-r'!/r'ff ( 'rm:;f’r SN
Although this Ordinance was first read in Congress on
March 4, 1785.2 and came up for discussion from time to
time, and was again reported in another fortn on April 24
and continued to be the subject of debate until May 20,
when 1t was ;ulup{'ml." yet the fugitive slave clause. after its
first seemingly unnoticed appearance, was completely and in-
explicably lost, never to reappear until 1ts final insertion in
the second I't*:ttlillf_{_‘ of the final Ordinance UpoI1l Jlll}' 1 2.
The clause even then created no discussion; and Dane’s letter
to King, if consulted. will prove that the clause was no part
ot a compromise in the committee, since he states that “when
| drew the ordinance I had no idea the states would agree

to the sixth article prohibitine slavery as only Massachu-

1 I'_:P'E]llrljl‘w ’f‘ﬂ;h"f-.'r‘-'f }FE-H‘.\'t I'-"‘”'.‘ ‘»'“']. II, I’. TTf:

u I-',Jla]'-., f:,{f:;r;'ru;;'u‘.rf_r"f_-,‘ r_:‘.i" .?'.-'IJ:" "'H,'E-f{lnr‘_'frfrfrr fh”.'.f‘_,'f'“'-‘\'f's' i1l Jrr'”-"-'-fflfi !j'f"-'t:-.f Lﬁf:”“',;
Bulletin, Vol. X, p. 160, cites Resolution found in Forty Broadsides, in State
Department Library, Washington, D. C.

3 Journal of Congress, Vol. X. p. o0,

"-f-'r-‘ff‘.‘iruf oJ f'fuzj,';'-"-\-"?, \'H]. .\.., o 8.

6 .,-’r:.-‘;’f';.g*'f{’ F,-_.;". f’l{HL'f_.fr'.‘ 3, P Yll}_ _‘\,1 !'_ I.II
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setts of the Kastern States was present, and therefore omit-
ted 1t 1n the draft; but finding the House favorably disposed
on this subject after we had completed the other parts, 1
moved the article, which was agreed to without opposition.’’

Thus there was, indeed, a marked similarity in the ap-
pearance of the clause in both the Ordinance and the Con-
stitution 1n that in both 1t was inserted without any discus-
sion. Apparently there seems to be nowhere in existence
any hi:-:t.t'_'ll‘}-' of 1ts introduction or I'H'Jr-aiti‘»'t:' 1'}1‘{Hlfiif t]_lt' neces-
sity of the clause in either document.

Now the Interesting inquiry remains as to the apparent
{.'HIlIl{‘{_'tiUH }Jt*tﬂ't-‘vll f]lt‘ Fllgiti\'t‘_* Hl:l\'t* (.‘12111.%* ill t]li* WO
instruments. Benton, 1t should be recalled, made much of
the simultaneous introduction of the clause in the two docu-
ments. As stated, the clause first appeared in a discussion
of the Ordinance for the Northwest Territory on April 6,
1785: but the serious discussion of the Ordinance in the final
form began July 11, 1787, the Fugitive Slave Clause was
inserted July 12, and the Ordinance passed July 13, 1787.
In the Constitutional Convention the clause passed on Au-
oust 29, 1787. That the members of the Constitutional
Convention were acquainted with the act as passed by Con-
gress 18 clear, and there can be no positive objection to an
assumption that the clause in the Ordinance of 1787, may
have suggested a like clause in the Constitution; but an en-
tire absence of proof of any direct connection between the
two events disqualified such a positive statement as that of

Benton’s.
 Letter of Dane to King, July 16, 1787, —Life and Correspondence of Rufus King
Yol. I, p. 290.
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Regarding the claim that the Fugitive Slave Clause was
any part of the oreat vnm]n*nmimn 1t may be stated that the
discussion over representation began on July 11, 1787, and
it was on July 12 that Wilson suggested the final form of
the three-fifths compromise which was passed on the same
d:l}'.l

It has been previously shown that the first proposal of
the Fugitive Slave Clause in the Constitutional Convention
occurred August 29, and that Pinckney did not even speak
of a guarantee to the southern States of their slaves before
July 23. Moreover, the discussion in reference to the im-
portation of slaves and a navigation act arose August 22,2 up-
on which day it was referred to a speclal committee which
reported August 24.* Then in the minutes of August 29 1s
found, appended to General Pinckney’s remarks upon the
liberal conduct of the eastern States towards the views of
South Carolina, Madison’s note that “an understanding on
the subject of navigation and slavery had taken place.”
NO T]H'l't' 1‘-\ 1O t]illllit ]_;IIT TII;!T T]lt* {‘Hlll]r['nlniﬁt*s were :il]ilt'ii-
nitely arranged before the Fugitive Slave Clause was sug-
g‘t_*att*il ]!_\' I}illt'klit*}' :uul Hllt]t'l'.

In view of what Pinckney said in the State convention
thereafter it can scarcely be believed that the clause was one
of the conditions of union.

There was not only no realization by Mason, of Vireinia,

of the importance of the clause, but no evidence of any

Elliot’s Debates, Vol. V, p. 294 to 306.
* Elliot’s Debates, Vol. V, p. 457.

L ]

Elliot’s ff{'f’u!.ff‘-‘i. Vol. V., p. 461, 471.
Elliot’s Debates, Vol. V, p. 489.
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battle over the insertion of the clause as seen in Pinckney’s
narration to his State of the events at Philadelphia. Pinck-
ney would most certainly have spoken of it as he was very
anxious to disclose to his State every victory won by the
South 1n the Constitutional Convention. in the hope that
South Carolina would more surely adopt the instrument as
presented. The entire absence of any notice of the provi-
sions 1n the discussions in the other ratifylng conventions
establishes, as securely as negative evidence can, the falsity
of the statement that the clause could have been any part
of I]lt+ t'nllllil‘ullliﬁt-*s. (_'ullll}l'nlilint*a I}I't-’ﬁllllll”h{* {“i'f!*l't-*llt.‘t*ré
of opinion in which sides are taken and much bitterness is
IIlElIli]‘t-*:‘-&Tt'{]. “ i-‘~ illi't!llt't*i\':ilili' t[l:lli SOome uf T]it* u'nlll'lilh‘
left from such a combat would not have been still unhealed
at the time of the llnltlinf_t' of the State conventions, and
some of the old rancor would have reasserted itself as was
true ill l’t‘lli‘l'i‘ll['t‘ to :1H Ht‘ '(]lt' ]‘t‘:l] t_‘tllnl}l‘nllliat*r& ht-*‘[‘d'vt*ll Tllf*
South and the North. A compromise also assumes that
f*:u'll a‘i[_]t' ;__;‘:lillt*{] SOme lh*ai]‘t‘il ]'Hiillt fl'ultl T]lt;* :ll]jll.‘*TIllt‘llT.
What was the favor secured the North here? No one has
ever r«'tl_*_-_{;_{{*:-at't*ll Elll:«.'l .‘l!ll] T']ll‘ t.[i:-é{_‘ll‘*%inllr-% ill ﬂlf‘ I‘:l'['if}'ill;‘ COIl-
ventions in the northern States of the compromises actually
:11‘!‘:111;{,*1[ with the South disclose r]:*u]‘l}' that the North
maore (ﬁll:tll I't‘t'“lf_.‘:lli'fit'l] Ill:l‘( FHI‘ 1*:11'11 favor }_'fl‘:lllfi*tl }t ’{]H' South
had secured an equally valuable one without attaching the
Fugitive Slave Clause to any of the arrangements with a
I_lt'%il't' tO even fllt‘ r-é(';l]{'r-:.

All the evidence likewise points to the fact that there was
no fight over the clause in Congress upon the enactment of

the Ordinance of 1787. Dane does not I‘t.‘i'.'”f-’.'llizv at all the

=" —_—— T aa
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real significance of the clause and passes over 1t much too
hurriedly for it to have been an object of any known value
to the South.

The compromises had all been settled and Pinckney was
much gratified at the liberal conduct of the eastern States. In
the midst of the manifestations of cood feeling among the
Illt*lllht‘l'-"‘, :.unl i.”u'ii]t‘lli I't-*juit‘ill;__: over I]ll' IH*:tt'*'t‘l!I Sett ]t*ltlt'lli
of the differences that had so long threatened the establish-
ment of union at all; Pinckney and Butler possibly presumed
upon the tavorable attitude of the East and shrewdly present-
ed the clause, trusting that it micht be thus hurriedly
mserted as it was, little realizine themselves the future
trouble that 1t was to occasion. They undoubledly never
{*H!Ii'*‘i\'t‘ll Hf iI’ asS f-‘r-‘r-‘-t*llTi:t] 1O T]]!*il' Fi‘-_’:”i“‘_fl]“‘ ( 'Hltﬁlil'}lfinl!:
and even a moderate opposition by the North would doubt-
]l‘.“‘""i }“‘l‘\-t‘ Hl*{‘lll't-‘l] ”"'- I'l’ji‘i"f‘l“”‘ ”“]"““"z Aall agreement ]|:i'l }”'1'“
secretly reached to allow its insertion, which seems almost
Inconceivable.

Whether or not the clause was ever sucoested or aoreed
Hlm!l i[l :iI!_‘{ {lf I_!l*‘ lllt't-'lllilj-,_'h‘* ot I’lli' l"“”ll*['”llli‘*i‘ t'n*lll!!lilif‘t‘,
u"lifs 1[11' Secret llllilt'l'ﬂ':ilulillj__" T]I:H il was to be :iI'It'!*‘ﬂ{:il'll_«-‘~
iii‘tl'*'ﬂ]llm*:l. can never be I-{lllru'll. ?‘;Tl‘iw't ilii]::i]'li;l“f} I‘i*llllil't.“-é
that we do not overlook the fact that on the very 1':!}' of
.’tll}' 12, when “'”#HII ]ll'HlHHwI the HII‘l*t'*IiT‘I]lh t'H!H[H'Hllli**:
the Fuamtive Slave Clause appeared 1n the Ordinance of 1787
through Mr. Dane’s agency. There may be, of course, a
]111*:111i11_'_:_‘ ill 'I']liré t'tlillt'il]l*llﬂ*, ]HH 110 III‘HHII ir-a lillllllll. Tllt*
1';11.'1_ l']i:iT Ol1e }HHI}' was ]!Hli]ill}_{' iT*-é I[lt't’lill_:_"*-‘ ill .\':*u' ‘]'n[‘l{
and the other in ]’hi]:ul-*ll:hi:t, together with the known

tacts herein given, would tend to disprove it. Then again,
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1t must not be forgotten that the Fugitive Slave Clause ap-
l'n*:il'wl first 1n the committee I't‘l)l'!l"t of Apl'il 6, 1785, which
destroys the idea that discussion in the Constitutional Con-
vention could have suggested the first appearance of the
clause before Congress in the report upon the Northwest
Territory.

[t 1s clearly seen that many misstatements have been made
concerning the clause and that no positive evidence is extant
to prove (1) that the clanse was necessary to the adoption
of the Constitution, (2) that it was a part of the famous
compromise, or (3) that there is a direct connection between
the clause in the Ordinance of 1787 and the one in the Con-
stitution. On the other hand it is conceded that this reason-
Ing from negative evidence is not positive proof of the

pnr‘-:i'[inll herein taken.
R. B. Way
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