
WA... TI-IE FUGI'fI"\rE LA VE OLA ~E OF THE 
CO :r TITUTIO E E' ARY1 

Among hi torian at the :r 01-th a well a at the outh 
the claim i generally, if not uni ver ally, made that the 
Fugitive lav .. e lau e 0£ the Con titution of the nited 

tate wa e ential to the adoption 0£ that in trument; and 
it i e,ren often poken of a a part 0£ the £amou comp1·omi e . 
l\i!r. Rhode in hi H isto1·y of the l:"niterl tates j,·om tlte 

ornJJJ'Otriise o,f 1850, tate that it is unque tionuble that 
th ti1)ulation in reference to fugitive la\re wa nece a17 
to the acloption 0£ the on. titution. 1 Jvlr. Blaine, in hi 
Twerzty }ea1·s of' ongre. s, al o a ure u that '' if it had not 
been agreed that £ugiti\re from ervice hould be returned 
to then· owner , the Thirteen tate would not ha v·e been 
able to form a more perfect union. "2 Mr. Benton, in hi 
Thirty Yea1·s' Vieio, tate even more emphatically that the 
Con titution could not hav·e been formed without this clau e, 
and that it "ra a comp1·omi e bet\veen the la,re and the n:ee 

tate . 3 

A a typical repre entation 0£ the outhern ,riew we have 
that of Mr. Alexander I-I. tephen in his JTTa,· B et1oeen tile 
States wherein he a ert that ''of all the new obligation 
a urned by the .,tate , the mo t important, and one without 
which, it was 1.tnive1~sally admitted, 4 the Con titution could 

1 Rhodes's llistor?J of tke United Statesfro1n the Oomproniise of 1850, Vol. I p. 
18. 

s Blaine's Twenty Years of Oo~o-ress, Vol I, p. 1. 
a Benton's Thirty Yea1·s' View, Vol. II, p. 773. 
4 The italics are the writer's. 
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not be£ rmed, i that which pro,'ide for the rendition of fugi­
ti,Te n:om er\·ice n·om one .,tate to anotb r. l 

Thi other\\11. univ· r ally accepted ,,.iew i attack cl only 

b)1 Mr. ha1·le un1ner, ,·rho, in hi peech again t the Fugi­
ti\·e ln,,.e Act of 1 50 2 might be thought to be u ing it 

mo1·e e. pecially £01· hi i1nm lint I urpo e than for hi torical 
critici m. But o pointedly doe he oppo the cu1T nt ,1 ie,v 

and ~o logical i he in the pre entiltion 0£ hi proof that an 
in,"e"'tio-ation 0£ the hi toric £oundatio11 £01· l1i "' a e1i.ion. i 
(len1:l11tl (1. The in')_uj1•y ,vheth r th Fugiti, fl ~ 'la,Te C1au 

"'a~ e · ~eutial to the ac.lo1)tion of the 1011 titution i then the 
pur110 ... e of thi })aper. 

Tl1e imm tliate orjgin of the clan e 111u t be ·ougl1t in the 
journal of the F d ral 1011,·entiou ,vhe1·e iu the ruj11ute 01 
Jul}r 23, 17 7, i. found the fir t tat n1 nt which could be 
1nter11reted a" the rerm of th future clau .e. n that clat 
j11~t a the on, ention ,,·a' about to r fer the draft 0£ the 

1

00.., tit11tion to the committee, General Pinckney 1·eminclecl 

tl1e member that ' if the com1nitt e houlcl fail to in e1t 

"'01ue ._·ecurit}7 to the outl1er11 l...,tnte again "' t an emanci1Ja­
tion 0£ la ,·e.._ , and taxe on expo11 , he houlcl be bouncl by 
cl11t)T to hi :. tate to ,Tot again t tl1eir repo1i. 3 Again on 

Augu'"' t 2 17 7 it i tatec.l that '' General Pinckney wa 
not F-ati fled with it. Ile eeruecl to ,, .. i h ome prov-i ion 
hould be includecl in fa,·or of propert17 in la, .. e . ' 4 :row 

neither of the ... e remark po iti, el)1 1~ £ r "' to fugiti'fte la,·eN • 

1 
, tephens's War Between the States, Vol. I, p 202. 

1 August, 20th, 1852,- umuer's 1Vorks, Vol. III, p. 137. 
s Elliot's Debates, Vol. V, p. 357. 
4 Elliot's Debates, Vol. V, p. 487. 
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and there i no direct e,TJ.dence that it i correct o to con-
t1·ue them othe1· than the fact that Butler and Pinckney 

thereaft r moved to require fugiti, .. e la,Tes to be deli\·ered 

up like cri1ninal . Upon Augu t 29, Butler mo\,.ed the inser­
tion in A1~icle xv 0£ what wa practically the fugitive clau e 

a finally adopted.1 Thi wa uninamou ly agi·eed to without 
any discus ion. The e are the only statement in reference 
to the clau e to be found anywhere in the proceedings of 

the onv ntion; and pecial attention i called here to the 
fact that no di cu ion whateve1· aro e over the clau ea 
might be xpected i£ it w re o es ential or a compromise 
of the on titution. · 

The tat convention , called £or the ratification of the 
Con titution, alik fail to di close any marked objection to 
the clau e. Gene1·al Pinckney, in the outh Carolina Conven-

• 

tion, imply mentioned the clau e as a newly acquired right,2 

and nowhere ven hinted that the clau e wa a matter 0£ 
discu ion by the committee appointed to ettle the matter 
of the non-importation 0£ sla,~e from who e work the fa­

mou compromi e appeared. Mr. Iredell, in the orth Caro­
lina Convention, tated that ome 0£ the northern tate , 
having emancipated theu· lave , the clau e was inserted 
to prevent the fugitive lave of the outh enjoying the 
freedom which otherwi e would come from a short re idence 
in the North. 3 There i but one mention of the clau e in 
the Jour·1ial 0£ the \ 7 iJ.•ginia Convention, in which Geo1'ge 
l\ria on aid that there wa really no ecurity in the clau e as 

1 Elliot's Debates, Vol. V, p. 492. 
2 Elliot's Debates, Vol. IV, p. 286. 

• Elliot's Debates, Vol. IV, p. 176 . 
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it only meant that lav hould not be protected in oth r 

tate .1 To r f r nee ,v re mad to the ·lau. i11 th c 11 • 

\." ntion of the oth r "tate all th att ntion in r £ 1·enc 
to la r·ery being di1· ct d to th non.importation clau e. 

But thi ab ence in the con titutional co11 \. ntion of any 
e\.ridence of 1· a on for th in~ iii n of the lau only in• 

crea 011r d t rmination to e kif po ibl the t111e xplana• 

tion for the introduction of the clau,_e into th on tit11tion. 

to1~ ay that thi clau e \va~ introduc d into th on ti• 

tution olely for the benefit of th la, .. -holding tatec, and 

that the want of uch a pro\·i i n tinder th on£ d ration 
wa felt a an incon \'" ni nc by the outh 1·n ~ .,tat . '2 

To ref r nc to pecific omplaint of th la\· tate i 

gi\·en · and a car ful earch r , .. eal non . 1'hi" d not 

di pro\~ n ce a1uy th tat m nt of ).. tory. But, in view 
of th non•app arance £ an)7 

, .. id nee pr nt l b)' l1iru or 

by any one I e, uch a clefinite taternent i a "' ur clly un­
,,,arranted. 

Th n Henry Wil ::.on a rt po. iti, .. ly that 1harle 

Pinckney in the F ed 1·al on,. nti n tatecl that outl1 -,aro-
li11a could enter no niou 4 Unl lave·, hould nterinto th 

ba "i of r pr entation, th la, .. e tra<le be c ntinued, and 
pro,ri ion be made £or the rendition of la\,.e e caping from 

their ma ter. 3 In th itation-= of e\" 1·ything aid in the 
onvention on th matt r a gi,ren abov·e, i~ found tl1e djr ct 

proof 0£ the inaccuracy of tbi t1tt ment by 1\.,..il n. 

But po ibly from a di co,,. ry £ the pr ced nt , if any 

1 Elliot's Debates, Vol. III, p 458. 
2 tory's Coni1nentaries, Vol. II, p. 580 

, Wilson's Rise and Fall of Slave Power in Aniertca, Vol. I, p 63. 
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for uch a clau e in the on titution we may upon learning 

the rea on £01· tho e precedent at the same time draw ju ti­
fiable infe1·ence regarcling th object 0£ the in e11ion of a 
imilar clau e in the on titution. P1·0£e or Alexande1· 

J ohn ton ugge t a a precedent £or the clan e the eighth 
ariicle 0£ the e\v E ngland onfederation of 1643, and a -
e1i that ''i£ the COD\" ntion did not avail it el.£ of the ex­

perience of it predece or of the prev·iou century, i it not 

a little odd that it hould happen to bring ju t the e pro,·i­
on togethe1· a the econd ection of A1iicle 11r.''1 That 

the alient feature 0£ the clau e are in the ar'ticle of the 
e,v England on£ederation in much different phra eology 

i true 2 but in the ab ence of any e\Tidence ,vhatev·er that 
the member of the on titutional Con,·ention had macle 

any pecial tudy 0£ the Confederation of 1643, and in vie,v 
of the fact that they went at their work in the mo t practical 
manner and ought to remedy the condition of then· own 
time ( condition o entirely different from tho e of 1643 a 
to preclude any compari on) it i clear that little explanation 
£01· thi clau e 0£ the on titution can be £ounc1 in that of 
the ew Englan(l Confederation. 

But it i in the imiliar clau e 0£ the Ordinance of 17 7 

t hat urti , s J tl t ice Mille1·,4 Benton, and other find the 
prececlent for the clau e in the on titution. Then in ,Tiew 
of the £act that Benton not only tate that the clau e wa 
al o nece ary to the adoption of the Ordinance of 17 7, 

but further that both clau e were practically formed imul-

1 Ne10 Princeton Reuieio, Vol. IV, p. 183. 
2 Preston's Docu,1nents, A.rnet"ican IIistory, p. 92. 

• C,trtis's History of the Constitution, Vol II, p. 455. 
4 1!iller's Constitution of United States, p. 638. 
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taneot1 ly and by the a1ne men and forcibly a e1i that 

the ame 1·ea :"\on exi tec.1 £or the in 1iion of each 1 we ar 

nece arily led to a tucly 0£ the clau e in the Orclinance to 
ju t u h an extent a it may t,hrow light upon the real 
ignificance 0£ the clau in the on titution. 

The fir t appea1·ance of a fugiti,.,. la, ... e cla11 amon the 

variou re olution p rtainin to the N 01th ,ve t T e1·ritory 
wa .t\.pril 6 17 5 when th 0111mitt con i~ting of J{ina 

H owell and Elle1·y ~ul)mitt d a r olutio11 co11taining it;2 

but th re ,•tas n cli. cu .~ion ,, hat o \" r u1)011 it, and th 

re."'olt1tio11 doe not ,.,.en ap1)ear in th (To21,·1tal ~t· oriyre .. . 
l ·hough tl1i"~ Orcliuan "Ta. fir t re,1d i11 ou ,.r ou 

l\fnrch 4, 17 5, 3 ancl came u1) £or cli "cu:· ion fr 111 ti111 to 
time, ancl wa ao-ain r lJOrtecl in t1notl1 r for!u on 1.J)l'il 24,1 

a11cl continuecl to he the ubj ct of cl })at t111til 1:1y 2< 
1'

1
he11 it ,,Ta ado11te<.1,5 y t the iugiti, .. e l,t\Te clau ·e, aftt-11' it 

fi1·st eemingl}- llUuoticecl a1)1 ~arauc , \'rn:, complete 1 y tlncl in­
explica bl)- lo~ t ne\rer to r a1 l)enr until it , final i11 "'ert1ou in 
the econd 1· acling of the final rliu,111ee u1) n July 12. 

The clau :-.e even then createc.l 110 c.li cu --io11 ; nncl Dane ,' 1 tter 

to lung, i£ con ulted will pro,1 e that the ·l,1uc-.e '\-\1 ,l"' no })a1t 

of a com1)romi e in the committee, ~ince h t,lte .. that' Yvh n 
I clrew the orclinance I had no i(lea the . tate:, ,voulcl agree 
to the ,'ixth a1ticle 1)1~ohilJiting ·la\·ery ,l · only Ma?. ac.:hu-

1 Benton's Thirty Years' lTiew, Vol. II, p. 773. 
2 Fo1d 't:; Bibltography of the Continental Oongtess in Boston P ubltc L ib1 a; y 

Bulletin, Vol. X, p. 100, cites Resolution found 111 Forty Broacls1des, in tale 
Department L1 l>rary 1 ,vash 1ngton, D C. 

~ Journal of Congress, Vol. X, p. 50 
4 Journal of Congre:Js, Vol X, p. 87. 
6 Journal of Congress, Vol. X, p. 04. 
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ett.,; of the Ea te1·n tate ,va pre ent, and therefore omit­

ted it in the d1·aft; but finding the Hou e fa,·orably di ~1)0 ed 

on thi ubj ct after we had completed the other part , I 

mo,1 ed the article, which wa agreed to without oppo ition. '1 

Thu the1·e wa , indeed, a marked imila11.ty in the a1)­
pea1~anc 0£ th clau e in both the Ordinance and the on­

stitution in that in both it wa in e1-ted without any di cu -

ion. Appar ntly there eem to be nowhere in exi tence 

any hi tory of it introduction or po itiv· proof of the nece -

ity 0£ the clause in either document. 

ow the intere ting inquiry remain a to th appar nt 

connection between the Fugiti,1 e lave lau e in the two 

in trument . Benton, it hould be recalled, n1ade much of 

the imultaneou introduction of the clau e in th two docu­

ment . A stated, the clau e fir t appeared in a di ~cu ion 

of the Ordinance for the orthwe t Territory on A1)1u 6, 

17 5; but the eriou di cus ion of the Ordinance in the final 
form began July 11 17 7, the Fugiti\re la1;e Clau e wa 

in erted July 12, and the Ordinance pa ed July 13, 17 7. 

In the on titutional Convention the clause pa ed on Au­

gu t 29, 17 7. That the member of the Con titutional 

Convention w re acquainted with the act a pa ed by on­

gre i clear, and ther--e can be no po itive objection to an 

a umption that the clau e in the O1--dinance of 17 7, may 
have sugge ted a like clau e in the Con titution; but an en­

ti1·e ab ence 0£ proof of any direct connection between the 
two event di qualified uch a po iti,Te tatement a that of 
Benton' . 

1 Letter of Dane to King, July 16, 1787.-Li/eand Corr~pondence of Rufus King 
Vol. I, p. 200. 
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Regarding th clai1n that the Fugiti,~e 1 .. .''lave lau ,,·n 
any pa1t 0£ th great comp1·omi it may be .. tat (1 that the 

di._ cu "'ion o,·er r I re eu tatio11 began 11 Jul},. 11, 17 '7, a11(l 
it 11~a. on July 12 that "\\ril on ugge te<l the final for111 0£ 
the th1·ee-fi£th compromi.~ ,,~ hi h wn pa eel on the a1u 
daJ'.1 

It ha be n 11· ,·iou l}" ho,,·n that th fir._ t 1)ro1)0 al 0£ 
the Fugiti,,.e la\·e lau.._ e in th on~titut ioun1 ou,·e11tion 

ccurr d .1.\..ugu t 2 and th,1t Pincku J" did not e, e 11 1)eak 
of a guarantee to the outbe1'n ~ 'tat £ th i1· ._ la,· :, before 
Jul)· 23. l\1oreo\· r the di~ cu ion in r fer nc t o tl1e i1n-

1)ort ,1tion of la, .. s an<l u na,·igation act aro. t1gu t 2:? 2 u1)­
on ,,-bich day it ,,ra ~ I'eferretl to a }) ·ial c mmittee ,,Tl1i ·11 

reported ..t\.ugu "t 2J. 3 Then in th mi nut . of \.ugl1. t 29 i 
found, appended to General Pinckney' ~ I'emark upou th 
liberal conduct of th a t 1·n tate to,vnr<l the ,7ie,v· ~ of 
~ ·outh arolina, J\Iadi "'Ou note that ' an uncl r tnndi11g u 
the t1bject of na, igation and la\·ery had tak n l)lac . 4 

l" o there i no doul)t but that the compromi . ,vere all tlefi­
nitely an·anged before th Ft1giti \"e ~' lu,.. lau ne "·a ug­
ge t ecl by Pinckn }T and Butl r. 

In ,·i w 0£ "That Pinc-kn y aid in the S tatf con,· ntiou 
thereafter it can carcely be belie,,.ed that t l1e clau ,,·a 011e 
0£ t he con<lition 0£ unio11. 

There ,va not on1 y no realization by l\fa on of \Tirginia, 
£ the impo11:ance of the clau e but no e\-itleuc of t111y 

1 Elliot's Debates, Vol. V , p. 204 to 300. 
2 Elliot's Dwat~, Vol. ,T, p 45i . 
3 E lliot's Debat~, Vol ,T, p 401, 471 
4 Ell1ot·s Debates, \ Toi. V, p 48n. 
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battle o, .. er the in. e1tion 0£ the clau e a een in Pinckney's 

uan·ation to hi State 0£ the e\ ... ent at Philadelphia. Pinck­

ney would mo t ce1i:ainly have --= poken 0£ it a he ,va ,rery 

anxiou to di clo e to hi tate every victory won by the 

~ outh in the on titutional Oil\"ention, in the hope that 
1

outh arolina ""oul 1 more urely adopt the in t111ment a 

pre ented. The ntire ab ence of any notice of the provi-

ion i11 th c1i cu ion in the other 1·atifying con,·ention 

e "ta bli he. , a ecurely a negati lle e,Tidence can the £al ity 

of the tatement that the clau "'e coulcl ha,{e been any pa1t 

of the compromi e . om1)1~omi ~e pre up1)0 ('.le clifference 

of opinion in "rhich ide are taken ancl much bitterne i 
n1ani£e ted. It i inconcei v·able that orue 0£ the woun(1. · 

left :o:om uch a combat woulcl not ha~:e been till t1nbealecl 

at the ti1ne 0£ the holding 0£ the ~tate con, .. ention , and 

01ne of the old rancor ,·voul<l ha, .. e rea "erted it el£ a wa , 

t1~t1e in reference to all of the real compromi e between the 

'outh and the 1 orth. A compromi e al o a('.l "'ume that 

each i<le gainecl ome c1e .. iJ:ec1 point n.·om the aclju tment. 
,,1iat ,va the £a,·or .:ecured the No1th here? Jo one hac. 

ever ugge tecl anJ1
• and the cliscu ion in the ratifying con- · 

, ... eutionr. in the northern "tate~ 0£ the compromi e actually 

arrangecl with the 1.. outb di"clo e clearly that the T 01ih 

more than 1·ecognize<l that £or ei1ch £a,,.or granted it, the Routh 
had ecu1·ed an e(1uall)1 valuable one "·ithout attaching the 

Fugiti,,.e ' lav·e lau e to any 0£ the a11.·angement with a 
de ire to e,1 en the cale . 

All the e,7 iclence likewi e point to t he £act that there wa 

no fight o,,er the clau "e in ongre· t1pon the enactment 0£ 

the Orclinance of 17 b 7. Dane loe not recognize at all the 

• 



real igni:ficance of the ·lau .. e an<1 pa . e o,~er it 111t1 · 11 t oo 

hur1·iedly for it to ha\·e b en an object of any kuovr11 , al11e 
to the outh. 

The co1npromi e had a]l lJeeu ttled i1nd Pi11ck11ey ,va 

much gratified at the lib ral conc.luct of th a-= t rn ~tat , . In 

the miJ t of th mauif tation ~ of g<>O(l feeli11g :l1uo11~ the 
merub r , and e,-.-ident r joicing 0\" r th J)eaceful ett]<:11u ~ut 

of th differ nc that l1ad o Ion thr ,lte11 ltl t l1 ) sttllJli b-

111eut of union at all Pin ·kne)" a11<l Bt1t ler po .. -..1l)ly J)r ~-,u 111 (l 

u1)ou the fa,"'orabl attituc1 of th Ea ·t ,111tl shre,, .. t11)7 l)l' . e11t -

d t l1 clau trustin that it 111ight b hu l111rri :\<.11) ... 

in"e1ied a~ it wa littl r alizi11 r t h 111 I, e .. tl1e fl1t11r 

troul)1e that it 1'tH. to occa ion. TheJr t111cloul)lPcll) 11 v·e r 

coucei\·ed of it a, e ·t ntial to th ir ~igui11~ t lte 1011stituti 11; 

a11tl ,Ten a 111oderate 01)1)0 iti 11 by t l1 e :X 01tl1 ,roulcl tlr>t1 l1t­

le~s l1a\·e ecurecl it · rejec io11, ur1le.- -, au ,1cr1•~ 111 11t hacl lJ en 

""ecretl)1 renchecl to allo,\T it iu .. e1tio11, ,vhielt '-E' ~111~ ,1l111u---t 
incoucei,~abl . 

\Vl1ether or not the ·la11 e ,,~,1 ' e,·er 11gn· ') t -l(l or <l o·r :\ cl 

ll})OU in anj-r of the meetincrs 0£ the co1111)r 111ise co1u111itte 

,Yith the .. ecret uucler, taudi11g thftt it ,,7 :t~ tc be a£ier,,r,:1rcl, 

introducecl c;.1n ue,Ter b ~ kno, 11. ~ 1 t rict i1111)a1·ti,tlit) rec1t1ire ... 

that "·e clo not ov·erlo,>k the fac:t thi1t c,u the \ er} tlH)T of 
J 11l)r 12, ,vhen. "\Vilso r1 pro1)0 eel the thre<-;-fiftl1 co1111)rou1i"e, 

the F11g1tiv·e ~'la,Te 1lau e <1l)})earec1 in the Or linn11ce o.t 17 7 

th1·ough fr. Dane , agellC)T· rrh 1' llltl) be, of 'Olll' .. e a 
meaning in thi~ coinciclence, bt1t 110 r)roof i. f(>UUt1. rr11 
fact that one boclyr wn"' holcling it 111 eting iu re,v York 

ancl the othe1· in Philaclelr hia together "'itl1 tl1 ~ ku(),\l'u 
fttct, herei11 gi \"e11 ,,?ot1l(l ten cl to cli ·1)ro,·e it. Th n t1gniu 
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it mu t not be forgotten that the Fugiti\re .._,la,·e Clau -.e ap­

peared fi1· t in the committee r port of A l)ril 6, 17 5, '"'hich 
de :,t1·0)T the id a that di cu ion in the on titutional Con• 

,~ nti n coulcl ha,·e ugge t d the fir t appearance of the 

clan e before ongi--e in the report upon the ..,. orthwe t 
Territory. 

It i cl arly een that many mi tatement have been made 
co11cerning the clau e and that no po iti,,,.e e,ridence i extant 

to p1·0,.. ( 1) that the clau e wa nee r, ary ~o the adoption 

of th on titution, (2) that it wa a part of the £amou 

con1promi e, 01-- (3) that there i a direct connection between 

th clau in the Ordinance of 17 7 and the one in the Con­

stitution. On the other hand it i conceded that thi rea on­
ing £ro1n negati,Te e,ridence i not po itiv·e proof 0£ the 
po ition h rein taken. 
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