
RIEF JlT TI E l\fAR HALL A co -
TRUCTI\"'E TATE MA 1 

I 

J obn l\iar hall served with credit in the Revolutionary 
army, wa a mo t effecti,·e champion of the propo ed Fed­
eral onstitution in the convention 0£ \ 7irginia, won the high 
appro,Tal of Pre ident Adams and great J)Opular applause 
£or the dignity with which he maintained the honor of the 
United tates in an unsucce ful mi ion to France, and 
ervecl with eminent distinction as ecretary 0£ tate during 

the latter J)art of the Aclams admini tration. But had he 
left public life when the Federalist were wept out of office 
by the election of J effer on to the pre idency, had his la t 
l)ublic ervice ( and it " rould undoubtedly have been hi last, 
£or he wa a trong F ederali t . and the anti-Federali ts £or 
many years after the retirement of J ohn Adams dominated 
the policie of the government) been as ecretary of tate, 
I vent11re to ay that he would not have been remembered 
in our time a an eminent tate man. Ilis claim to di tinc­
tion i , as a judge · and yet it i becau e while performing 
hi cluty a judge, he had the opportunity, owing to the 
peculiar natt1re of the court ov·er which he presided a Chief 

1 
The sub tance of this paper wa delivered as an ad(lress before the 

Grant G'lub, De 1Ioiuc~, 0 11 Februarv 19, 1903. In the form in 
V 

which it i here publishecl it was r ead in full bef ore t11e Political 
cieuce 

1
lub, I o,·va ity, on March O, 1903. 
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Ju tice, and becau e he o pre ided at a formati \Te period in 

the hi. tor)r of the go\Ternment and the court to exerci e the 

1nolcling influence of a tate man a well that he ha been 

given o high a rank among the men of hi time ancl his 

country. I t will be T\Tell r-;•orth T\' hile, therefore to con ~1<ler 

£or a few moment how it came about that a memlJer of a 

judicial tribunal could properly, in di charging the function '"' 

of that office, how the highest kill in tate manshiJ); for I 

a111 compelled to confe that after com1)aring the geniu · 

di played, a T\rell a the re 11l ts accompli hed by the 1nen 

who molded our in titution , I find none of them to ha\Te 

posses ed a tronger in ight, or to ha,Te been more capable 

or ucce ful a to the re ult achieved, than John 1Iar "hall. 

The Federal on titution i not a mere hi torical growth, 

though it is the re ult of hi torical d ,Telopment; nor, on the 

other hand, is it an original creation, thot1gh in form a pe­

cific in trument. Tho e who see in it merely an adaptation 

to ci.rcum tances of the principal feature of the Engli h 

Constitution on the one hand, are a far wrong as tho"'e who, 

on the other, make use of the antithe is of Glad tone when 

comparing it to the Engli h 011 titution, which latter he 

described a the greate t product of the creati ,re force of 

human history, while characterizing the Constitution of the 

United tates a ' 'the most wonderful work ever strl1ck off 

at a given time by the b1·ain and purpose of man. '' Our 

Constitution has the two characteristics u btly combined. 

There are preserved in it the concrete achievements of long 

centuries of struggle £or freedom by the English people­

local self-government, representation, popular suffrage, 

independence of the three coordinate departments of govern-

• 
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ment the right to have infringen1ent of !)er onal liber ty 
inquired into by mean 0£ the 1'Trit 0£ habea corpu , the 

fundamental righ t to dt1e proce s of law. E ven hi torically, 

howe,er it tand £or more than the e. I t embodie the 

concrete re ult of the truggle of the merican olonie 

£or independence. The characteri tic p1·ominent o,rer all 

other in the tate government formed by the olonies 

when they declared their independence, \Va that ju t gov­
ernment cleri,e its authority ult imately from the people, 

and that public officers exerci e, by rea on 0£ the t ru t im­

po ed in them, 11ower delegatecl by the people the ot1rce 
of all the po~ver of go·v·ernment . The framework of the 

tate go,?ernment , a organized after indep endence, was 

strikingl),. the ame a that of the char te1 .. go,rernment e tab­

li bed by the ICing 0£ England in the exerci e of hi royal 

J)rerogative, but the ource 0£ the autho1·ity exerci ed under 

them wa e entially clifferent. T ake from the charter the 

1~0 al power a it l)a i , and ub titute £or it the po,ver of 

ultimate O\Tereignty in t he people, and you ha,e a tate 
Con titution uch as that ado1)ted in Ma achu ett , or , Tir­
ginia or onnecticut . 

This sub titution of the will of the whole l)eople as the 
ult imate ource 0£ authority wa a ne,v thing in }Jractical 
government . The people of E ngland had ne,re1· realized 
it . The notion of ultimate re pon ibility 0£ the ruler £or 
the welfare of hi ubject the realization that the inter­
e t 0£ hi subject were the highe t interests which he 
col1ld con ider in the administration of hi authority, the 

conception that in the peo1)le re1)0 ed t he ultimate force 
which the ruler ml1 t em1)loy ancl rely upon if hi gov-

• 
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ernm nt hould b tabl -the idea were not ne,v, but 
practical embodiment of them in a form 0£ go-.;"ernment ,,,.a 
trikingly original. ,uch id a did not inhere either in con• 
titt1tional or repre ntative gov·ernment uch a had l)re\"·i­

ou ly been known. I t would be intere ting to earch for 

the source of thi m rican doctrine. That it did not 
piing full fledged from the mind of con titutional dra£tc-.­

men, and that it wa not adoptecl off.hand, without ome 
preparation and period of development. mu t be conceded. 
1-.

1 ome language in the earlie t tate "on titution a well a 
in the Declaration of Ind pendence, would indicate the be­
lief that it is the re ult of the adoption of the general theory 
em bodied in the ocial com pact a to the nece ity of the 
con ent 0£ the governed as a fou11dation for governmental 
authority, and that thi theory wa act1uired from the phi• 
losopher who e di sertations on the natural right of man 
led to the deification of Liberty Fraternity. and E t1l1ality, 
and prepared the way for the French Revolution. But a a 
matter of fact the social compact theory is clearly tracealJle 
to Engli h 1)hi10s01)hy, and the agitation of the eighteenth 

century with relation to individual liberty seem to have 
been as active in England a in France. I t wa but a pha e 
of the struggle £or the recognition of extreme individt1ali m 
which followed quickly on the heel 0£ the complete o er­
th1·ow of the ideas ,vhich underlay the Feudal sy tem. But 
the government of England had acc1uired its final definite 
form before the right of the people to participate in the 
affairs of the government wa fully establi hed, and while 
individual liberty has there achieved recognition as full as 
elsewhere, the constitutional form have not been changed 

• 
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to adequately repre ent it ultimate triumph a again t the 
doctrine of the inherent po ses ion of power by the govern. 
ing body. In France the breaking down of the Feudal 
y tem at a later date than in England gave full opport unity 

for an embodiment in actual form of the theorie of natU1;al 
right. But the practical protection of individual rights wa 
no more fully secured in France than in E ngland, and I 
doul)t very much whether as to the e late t development of 
our governmental sy tern we owe any more to French phi­
lo ophizing and the French advocacy of liberty than we do 
to the agitation which wa carried on in England without 
any such tangible re ults in con titutional form . 

The Con titution of the United tate i a pecific in tru­
ment of government, adopted by lawful authority binding on 
tho e owing allegiance to the government of which it i the 
charter and t1bject like any other written in trument to 
authoritative interpretation ancl enforcement by the judicial 
department of the federal government, to which the people, 
in the exerci e of their sovereign power have delegated that 
authority. It i not an unvvritten Constitution, reduced ten• 
tatively and experimentally to written language, subject to 
con tant alteration and revi ion as particular circl1mstances 
or emergencies may ari e calling for modification but an 
instrument binding a wiitten, to be adapted, ho,vever, to 
new condition or circumstances by the same power <>f inter­
pretation "·hich i exerted in applying a statute or a contract 
to condition not anticipated when it wa framed. If it lacks 
the flexi1Jility of the unwritten Constitution of Great Britain 
on the one hand it po e ses on the other the disting11i bing 
merit of re ting on overeign authority, an authority para-

• 
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mount to that 0£ th cliff r nt department of the go-vern­
ment, and capal)le of a bincling int rpretation. ..c\.dc.l to 

th e character that other one which ha remained unic1 u 

that ther i a t ribunal '"i.th not only the autborit , but 
the courage to d te1·mine whether tho:.e " rho admini ter the 
legi lati,re and the executi,e authority ha, ... e kept within the 

limit pre cribed £or them by the o ereign will, and it i 
clear that the go,·ernment under that on titution ha a re-

})On i vene to l)U l)lic need a power of re i tance a again t 
the u<lden gu ts of pa ion or the in ic1iou burrowing of 

corru1)tion, and an efficiency in the protection of per'"'onal 
and l)ropert}.,. right ,vhich di tingui h it a the be t go,ern­
n1ent which ha exi ted or now exi t in the ci,ilized ,,,orld. 

The upreme excellence of our on titution in the ultimate 
analy i con i t in it ada1)tability b)-r interpretation to new 
condition and the ,Te ting of the power of inter1)retati<)D in 

a tribunal })roceeding in accordance with the e tabli hed tra­
dition of the la"'", that y tern of law "'hich ha in the 
,vhole hi tory of y tem 0£ juri prudence attained the high­
e t develo1)ment with re l)ect to the J)rotection of the indi­
vidual rights of t he ul)ject and given the fulle t cope of 
lilJerty to indi \"idual effort . The power 0£ interpretation 
being given to a con ervative tribunal, it i but rea onable 
that it hould be liberally exerci ed; 'Without uch libe1~a1 

exerci e our onstit ution would have been a traight jacket 
to stifle, instead 0£ an armor to protect the in titution 
existing under it. mendment ha proven to be cumber­
some and inadel1uate as a mean 0£ adju t111ent . Inter])reta­
tion, on the other hand, has furni bed the ela ticity which 
has l)een nece :-. ary. E ential principle alone being em-

• 
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bodiecl in the written on titution o long a the e princi­

ple .. remain unchangetl ( and they are o funda1nental that 

until our entire theory of government u11dergoe a rev lu­

t1on a change can hardly be in1agine(l ) the 1)0,,,er of inter­

pretation will gi,e the nece ary mean of adju t1nent. 

There are tho e who pretend to think that liberality of 

interpretation ha de troyed the \"alue of thi organic in t111-

ment. But they ha\re lJeen unable to })Oi11t out any material 

1·e pectin which the ideal of a free government, embodiecl 

in the on titution a originall framed, hav-e been cle1)a1ied 

from or abandoned. There 1nu t alwa}~ be difference £ 
01 inion a to the expediency of any particular con truction 

· a between tho e "Tho are con er v·ative and tho e who are 

liberal in their \°iew on t1ch q ue tion . But a difference of 

judgment as to one particular act of interpretation cannot 
£urni h any adequate ba i for a claim that a a ~,bole the 

in trument ha been wrenched from it original })l1r1)0 e. In 
fact tho e ,vho have in one particular in tance been found 

in i ting upon a trict con truction have often in ome other 

particular ca e been the mo t zealou in availing thernsel,Te 
of a broad and liberal construction, and there i now really 

no eriot1 contro~er y a to the general l)riuciples to be 
a1)plied in con titutional inter1Jretation . 

..... ..., ... urning then that from the beginning it mu t hA-,Te 

been a1)parent that interpretation would be nece ary, it i '"' 

evid nt that it wa a matter of great concern to determine by 
,,That authority uch interpretati n hould be made, and on 

what auction it hould re t. I£ a ~ras true 0£ the 1\.rticle 
of on£ederation, which iormed the ba i of t he federal 

authority prior to the ado1)tion of the on titution in 17 9. 
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t.hi power of interpretation wa left to the tate , then di • 

cord and di uni n mu t ine,~ital)ly have followed. If the 

,
1 ry in trument it el£, ,vbich l)urported t be the charter 0£ 

a more 1>erfect l1nion de. igned to ecure the ble ing of 

lihert}T t tho e on who e authorit)r it wa made to re t and 

t,heir po terity e1nhodiecl uch a theor)T, it conta,ined the ele-

1nent of it. onTn de tructi n th lin1itation of it own exi t­

ence. If, on the other hand the power of interpretation ""as 

ve ted in tho e department 0£ go,,rernment who e authority 

it pur1)orte(l to define and limit then it could afford no pe­

cific protection a again t the exerei e of arbitrar~. and unlim­

ited pO'\\"er, or at be t only the protection of gi,;ng a ju tifica­

tion for rev lt again t authority and the di ·a trou remedy of 
revolution. But Anglo- axon love for that which i lawfl1l 

and orderly and certain, and for law blind to pri,·ate inter­

e t , irre r>on iv·e to the attempt to exerci e tyrannical 

al1thorit)r, made po ible the ve ting 0£ this power 0£ inter­

pretation in a trilJunal a far removed a any human in titt1-

tion can be from the exe1·ci e of undue influence, on the one 

hand or the other, and better adapted than any other con· 

ceivable agency for maintaining a ju t balance between the 

irre ponsible l)ublic will and el1ually irre pon ible exerci e 

of unlimited 11ower. uch a tribunal, a cot1rt £U1·ni hed 

with the machinery and operating in accordance ,vith well 

e tabli hed traditions in the admini trntion of ju tice ,va. 

ready at hand. The judicial department wa a recognized 

branch of the government 0£ Englancl. I t J>rotection had 

been in vokecl, and the ju tice ,vhich it alone was calculated 

to admini ter had been demanded by the Colonists as a part 

of their inalienable inheritance a Engli hmen. A tate 
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Con tit ution were formed the judicial clepartment in each 
wa createcl a coordinate with the legi lati ve and execnti ,~e 

department . It was rea onable and it wa inevitable, that 
in the formation of a federal go,Ternment one which h 111<.l 
be a government in fact, and not a mere com1)act l)etween 

cont racting partie , a judicial department hould be pr0\7 ided 
to determine controver ie among individuals ari ing under 

the laws "Thich that government wa authorized to make. 
And it eemed reasonable and natural that to thi de1)art ­
ment should be entru ted the interpretation of the funda­
mental law on which the authority 0£ the fecleral gov·ernment 
was t o re t . I t wa reasonable and nat11ral, and et it ,va 
the t1nique and supreme re ul t of the truggle for la,v and 
liberty combined. 

I t mu t be borne in mind that the federal judiciary d part­
ment, at the head of which tands the upreme ourt, ,vas 
not primarily createcl for the interpretation of the on titu­
tion, nor £or the application of limitation to the 1)0,ver 0£ 
the legi lati ve and executive branches of the federal govern­

ment. That department wa e tabli hed £or the pt1r1)0 e of 
admini te11ng ju tice to tho e whose controversie might 
legitimately be brought before it. o other ystem of 
courts in England or the United tates ha o great or varied 
a jurisdiction. I t admjoisters all branche of the law. I t 
adjudge puni hments for crime , gives redress £or tor t , 
give damages for breach 0£ contract, applies the admiralty 
and maritime law and expound the law 0£ nation . And 
the new and crowning £eatu1·e of the j uri prudence intru ted 
to it i that of con titutional interpretation. I mention the 
wide cope of its juri prudence for the purpo e of howing 
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ho,,~ "i "'ely and ho,v- afely the con .. titution-mak r acted in 

brinaing forth their one original, though perha1) uncon ~ciou , 

er ation in the cl \"Telopm nt of the theorie of gov-ernment, 

lJ} lvhich ""a ntrt1 ted to the ~"upreme ot1rt of the Cnited 

~ tate ultimate ancl l)incliog authority in the matter of inter­

J>retation of the on titution, the authority which for the 

pre er\?ation of perpetnal peace and union, mu t be ve ted 

on1e,, here, and could not afely be ve ted el ew here. 

It i not impo . ible that the federal tribunal , acting a a 

coi.,rdinate branch £ the federal go\·ernment, hall depart 

fro1n the letter or the l)D:it of the on titution. But i£ 

ultimate power of deci ion i to be ve ted anywhe1·e, where 

more afely than in a tribunal pre icled OV"er b tho e killed 

in the la,v, and in1bued with the traditions of the law, 

remo·re(l a far a IJO ible from any influence of el£-intere t 

with no office at their di po al no trea u1·y to draw t1pon, no 

arn1)1 at their command, incapable of coercing any obedience 

save that ,vhich the great body f Anglo- a on })80JJle yield 
to the impre ive and st1lJlime majec'lty of the la,v. ... .... ..., hie£ 

J u~tice Iarshall ha said, 'That department ha no "rill, in 

an.,r ca e. If the ot1nd con truction of the act [ creating a 

bank of the l.,. nited State J be, that it e.xen1pt the trade 0£ 
the bank, as being e sential to the character of a machine 

nece :-.sary to the fiscal operation of the government, from 

the control of the tate , court are a much bound to give 
it that construction, as i£ the exe111ption hacl been e tabli bed 
in express terms. Judicial J)o,ver, a contradistingui hed 

from the power of the laws, ha no exi ·tence. Court are 
the mere instrn111ent of the la,,r, and can ,vill nothing. 

"\Vhen they are aid to exerci e a di cretion it i a mere 

• 



OF I-TI TORY A :1 0 POLITI 437 

legal cli cretion a di cretion to be exerci ed in di --cerning 

the cour e pre cribed lJy larv; and when that is di cerned, it 

i the duty of the court to follow it. Judicial power i 

never exerci ed £or the purpo e of giving effect to the will 

of the judge· alway £or the purr)o e 0£ giving effect to the 

will of the legi latm~e · or in other word to the will of the 
law., 1 The "upreme ourt 0£ the United tate ha exer­

ci eel its great and con ervati \"e power in the prese1·vation 0£ 
our in tit1.1tion and the l rotection of our national prosperity, 

not becau e of the individual ability of its judges, thot1gh 

among them have been great lawyers and great statesmen 

nor becau e it judgment are infallible, for no human tri­

bunal can claim thi prerogative of omnipotence but because 

o:f t.he nat ure of the law it el£, and the re pect which is ac­

corded to it by the people in whom overeign al1thority 

re ts. It was as the Chief Ju tice of thi t1·ibunal and as a 

judge admini tering the law, that Marshall wa able to exer­

ci e the highe t prerogatives of statesmanship, and to prove 
him el£ to be entitled to a place among the founders of our 

great federal sy tern. 
I t is not to be denied that judges are human, and are 

capable, even though hone t and incere in their conviction , 
of entertaining the prejudices and passions of othe1· human 

being . It i not po ible to apply jt1dicial methods to the 
olution of difficulties which do not have the nature of legal 

controver ie . The results of judicial deliberations are sati -

factory becau e they relate to subjects within the scope of 

judicial investigation and determination. "Then judge have 

1 9 Wheaton, 866. 
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actecl in n1att r. p rtaining to other field in the affair of 

the go,;ernment th y have been found to be ubject to the 

an1e limitation , and affected by the am weakne e , a 

tho e ,, .. hich are found in other who attempt to render like 

ervice . If the judge of the UJ)reme ourt have been 

preeminently ucc ful in dealing "Tith con titutional que -

ti ns, it i l) cau e the nature of the contro-ver .. ie inv·ol-ving 

the interpretation of the on titution and the determination 

of the authority of th co,.. rdinate branche of the govern­

ment 1>ecially adapt them to judicial olution, and becau e 

the '-- u1>reme 0111t, a a court ha dealt with them a other 
que tion of la,v gi,Ten to it for deci ion. 

The ~.:111preme ourt ha no policy to maintain nor doe it 
undertake to cletermine beforehand or pro~pecti\Tely que -

tion which may be mooted a to the inter1)retation of the 

on titution or the la,v . "'\'\,Then a cau e ha a1·i en involv­

ing their determination, has been brought l)efore it in an 

orderly form of procedt1re, and ha been pre ented with ft1ll 

argument by men trained in legal rea oniog, re1)re enting 

"~ith their utmo t energie the different ide of the contro­

\'er y, it i then and then only that the court in the light 

0£ the argument, attempt to announce it cleci ion relating 
to the very ca e pre ented. That the re ult ha,Te al,v-ay 
l een free from the inflt1ence of that parti an hir) which i 
ine,?itable in the con ideration 0£ matter of })UlJlic concern 

can11ot be claimed. Bt1t thi can be trt1th£ully aid that no 

otl1 r metho(l of determining· uch c111e tion i o likel)1 to 

lead to a £ea ible, ati factory, and 1)er1nanent ol11tion. 

• 
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II 
It ~Ta not, h owever, merely b ecau e Mar hall wa Chief 

Ju tice of the upreme Oou1~t of the United t ate , and dis­

charged hi duties with ignal courage, integrity, fairne 

and ability that h e i entitled t o be called a tate man. The 

nature of th e court, and the character of the c1ue tion which 

it wa called upon to determine, gave him hi 01)p ort unity . 

But hi p o it ion a pr~e iding ju tice entitled him t o no domi­

nance in the deliberation of the court, and no p eculiar 

credit £or it cleci "ion . The £act that he did h o~·ev·er , in 

a ju t en e dominate th e court not by vi1t ue of hi po ition 

but through the trength of hi n1ind and the ju tne of 

hi conclu ion , i made a1)parent by t he £act that of all th 

opinion deli,rered on con titutional c1ue tion during hi 
thirty• five year:-. of er vice, more t han one-half were written 

by him ; that l)ractically all 0£ the deci ion on th e e l ues­

tion rendered during hi term, which are now cited a 

fundamental and of und oubted at1thority were among those 

in which he wrote th e opinio11 ; that the acqt1ie cen ce of hi 

as ociate ~'a n ot by rea on of any par tisan ag reement, for 

,,ery oon after hi a1)p ointment the majority of the cot1rt , 

by rea on of ap1Jointment to £11 ,racancie ,vas con t ituted 

of tho e elected b y Pre ident })laced in p ower lJy a })arty 

h o tile to th e ,,.iew 0£ the :E ede1·ali t a 1,ar ty Vt' hich re­

n1ained in control of th e go\·ernment through out his ent ire 

l)eriod 0£ ser , ice, the tauncbe t and a1 le t ll l)l)0I~er , 

admirer and champion ~'horn he had among hi a ociate 

b eing Ju tice tor1r a D e1nocrat l)y l)arty affi liation, and the 

appoi11tee 0£ Pre ident l\ladi on. It yra not, th erefore, a 

a Federali t or a l)arti an that 1hie£ Ju t ice 1\Jar hall domi-
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natecl the court ancl d t rmined the character and tendency 

of i tleci ion on con titutional c1 ue tion . IIi a ociate , 

,vithout regard to J)a1i:J1 er dited him with unimpeachable 

pe1 onal character, a broad, ou11d and unbia ed judgment, 

and a 1naje._ tic col1rage. The maje ty 0£ hi mind can only 

be co1111)ared to that of ··\'\Ta hington hi clearne 0£ in ight 

and trength of intell ct onlJ" to that of Hamilton. 

It ,,;,-a ~ ho"'ev·er a a judge that he had occa ion to deal 

\Yith que tion vitallJ" affecting the character of the govern­

in nt created throt1gh the Federal on titution, which other 

bacl co11 iclered from the tandpoint of tate men. If then 

the final interpretation of the Federal on titution devolved 

upon the ~ 
1 t1preme ("ourt · if in that interpretation it "Ta 

nece"' ary to ettle important q ue tion a to the nature of 

the federal g<>,,,ernment, t he cope 0£ the po"'er and the re­

lation to each other of it d partments and the clivi ion of 

overeignty between it and the government of the tate ; 

if on ome q ue tion , mo t vital in their nature, there -wa 

radical a11d irreconcileable difference of opinion· if we believe 

in the light 0£ ub equent hi tory that among the e conflict­

ing opinions some were more conducive to the pro perit of 

the people and the per1)etuity of the nion than others, and 

that it is 0£ importance that what we now think to be the 

sounder opinions prevailed; that it wa in accordance with 

the fundamental purpo e of tho e who framed and ucce -

fully labored for the adoption of the Con titution that those 

views of the natm--e of the in trt1ment, and the government 

which was created under it, should be adopted which would 

promote the prosperity of the people and the perpetuity of 

the Union; that, though men ,vith un el£ h and patriotic 

• 
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motive might cliff er in their ,~iew yet trength of intell ct, 

cogency of rea oning and clearne of fore ight a to re 11lt , 

and courage of con,riction a to principle , \'.\rould be v·alu­

able guide in determining which of conflicting inter1)reta­

tion 0£ the on titution a apJ)liecl to new conclition · wa 

more nearly in har1nony with the ultimate intent and pur­

po e of the framer 0£ the in trument then, I think, ,ve 

mt1 t agree that the adoption of a ound interpretation in­

\Ol\'ed not only the technical kill of a great judge, but the 

highe t al)ilitie of a great tate man and that to 1hief 

Ju tice l\Iar hall hould be accorded l)reeminence in thi :'1 con-

tractive tate man hip. I{e carriecl into the di cu ion of 

con titutional que tion that fairne s ancl impartiality which 

we traditionally demand of a judge, bt1t eem rarely to ex­

pect 0£ a tate man. I-Ii rea oning wa l egal rea oning, 
hi conclu ion were legal conclu ion and hi judgment 

were fortunately the judgment of a court, ancl not of the 

forum. Greater judges have at upon the bench tha.a he. 

tory, Taney, and Gray had better knowledge of the 

branches of law included within the cope of the jurisdiction 

of the ordina.ry cou1is. They knew the J)recedent and 

intricacies of admiralty, equity and commercial law better 
than he. But in capacity for legal tbi11king, and po,ver of 

legal rea oning, he wa"' inferior to none, and in the clear 

gra p 0£ the principles on which the Constitt1tion re ted, and 

the problem which mu t be worked out in its interpreta­
tion, he was superior to all. And thl1s he was a tate man, 

and a greater statesman becat1 e he was a great judge. 
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I ha\·e dealt in the e generalization becau e it would be 

imJ>O sible, ,,rithin the rea onable limit of thi"' paper, to di -

cu - in cletail the ""ork ,vhich ... iar hall actuall}- did, and to 

point ot1t the s1)ecific 1) neficent re t1lt which hav· flowed 

from his "i. doru and 011nd judgment. But I hould feel 

that 111}~ characterization of hin1 and hi accompli~hment 

,,,a empt)" and im1)otent indeed i£ it re ted in the mere 

tatement of them. I cannot do better in ju tifying what I 

ba,,e .. aid nor do le in ju "'tice to the character and ability ' 

of Iar hall, than to l)oint out in pecific in tance 01ne of 

the J)roblem , pre ented to him the trength of rea oning 

and juclgment ,, ith ,v·hich he ought their proper olution 

and the conclu i\·e proof of the wi dom of the conclt1~ion 

finally reached, a e tabli hed lJy u b eq 11ent e,Tent in our 

national hi tory. .i\.nd for thi pur1)0 e I have electecl a 

£e,v 0£ the mo t noted ca ·e "' in which he announced the con­

clu ion of the UJ)r me ourt, confinjng my el£, a more 

a111)ro1)riate for thi J)aper, to tho e inv·olving the exerci e 
of the ,vi clom of the tate man rather than thoDe bowing 

1nerely hi kill and learning a a judge. 
The ca e 0£ JJc11·b11.1·y o. ~Jiad/:·012, decidecl by the upreme 

ourt in 1 03, that i , ,vithin le than t\"\7 0 year after Iar-

hall's appointment, v{a the fir t of the great ca e in which 
the Chief Ju tice expounded the nature of the po1'Ter con­

ferred by the Con titution U})On the federal judiciary. It i 
the fir t case, ancl the conclu i ve one indicating on the pru:t 

of the court an intellig·ent appreciation of the unique po i­
tion in which that cot11i "Ta placed in our y tem of go,-ern­
ment, and the resolute courage e ential to the full and })ene-

• 
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ficial employment of that power. p to thj time the court 
had tem1)orized when a1)proaching th determination of it 
relation to the other department of the gov·ernment. Tow 
tho e relation ,vere to be made clear and definite. 

The ca e wa briefly thi : John Adam who, a Pre i­
den t, had been unable to ecu1·e a reelection becau "'e of the 
di ati faction 0£ ome of the leading Fecleralist , and be­
cau e of the breaking down, which perhap ,, ... a inevitable, 
of the Federali t party, wa about to retire and gi \Te place 
to Thoma J effer on the choice of the then o-called Repu1)­
lican . The term of office of certain ju tice of the peace 
for the Di trict of ol um bia had expired, and on the la t 
day 0£ hi administration Adam had ent to the enate 
nomination to fill the e office , which had been ratified and 
the commi'"' ion dul made out and igned by the Pre i­
dent, had been clepo ited during the very la t hour of the 
admini tration in the office of the ecretary of ~tate ready 
to receive the official eal 0£ the United tate , which by 
law wa placed in the custody of the ecretary and to Le 
recordecl and deli verecl. President J effer on had t1 eated the 
commi ion not thu sealed and delivered at the hour when 
hi term of office co1n1nenced a invalid and had made other 
appointment to the office . One Marbury, claiming ap­
pointment under Adam , a"'ked the i uance 0£ a mandamus 
by the upreme Court of the nited tate to compel the 
new ecretary of tate, Jame l\1adi ~on, to eal and cleli ver 
hi commi ion and it wa argued £or him, fil' t that the 

upreme ourt had juri diction to award an original writ of 
mandamu ; econd, that such writ coulcl i ue to the ecre­
tary of tate o far a hi dutie were mini terial and pre-

• 
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c11.bed lJy law, and third, that th pre ent ca e wa a proper 

one for th exerci e of t1ch authoritv. o far a appear 

from the report of the ca e no argument wa made on the 

otl1er ide. 
The 'hie£ J11 tice, in deli 1cering the OJ inion of the court 

c<>n .. iclered fir t, wh ther l\farbury wa entitled to hi com-

1ni · ion and on thi r>oiut held that after it had lJeen igned 

by the Pre iclent and delivered to the ._ 'ecretary 0£ tate, 

nothing remaining e ential to it valiclity ave the mini -

terial act of seRling, recor(ling and deli\Tering it became 

\Talid, and '.!arbury wa entitled to it, and hi right wa of 

uch natt1re that a court hould protect it by proper proce , 

the "Trit of mandamu being the appro1)11.ate writ £or that 

purpo e. ~ econd, that in re pect to the mini terial dutie 

imJ)O eel on the ecretary 0£ tate b law, to affix the eal 

of the U nitecl tates in proper ca e make record in hi 

office of uch in, trument a thi when duly igned and 

ealed, and deliver them to the proper per on the ecre­

tary 0£ tate wa a mere mini terial officer, the perlormance 

of whose duty in a proper ca e coulcl be enforced by legal 
proce s. Third, that an act of ongre which authorizes 

the upreme Court to is ue original " ·rit in ca e of man­

damus was unconstitutional, becau e by the Constitution 

itself the original j t1ri diction, as di tinct from the appellate 

ju11 diction of the UJ)reme Court of the United tates wa 
defined and limitecl , and did not extend to such a ca e. The 

result was that the upreme Court declined to interfere, and 

Mar bury was de£eated. 
But the 011inion of the Chief Justice was bitterly a sailed 

at that time by the supporters of the administration of Je£-
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fer on on account of the a ertion of it authority to control 

the act of an officer of the executive department 0£ the gov­

ernment and it ha ince been critici ed repeatedly by tho e 
who con ider them elve the follo'1"er 0£ J effer on becau e 

0£ the a ertion by the court of the power to declare a 
tatute of ongre . to be uncon titutional and void. It will 

be een that the e two ground of critici m have no nece -
ary connection '\',ith each other though they have thi in 

common that each relate to an a ~ume(l ll ur1)ation 0£ 

authority by the judiciary over coordinate branche 0£ the 

g·overnment. to the correctne of the fir t point there 
i no longer· any controver y. It ha become e tal)li hed 

law a incleecl it was at the time the deci ion wa made, that 
a mini terial officer i subject to the control of the cot1rt a 
to the execution of hi tru t and when it was made clear 
that the 

1 

ecretary of tate wa in re pect to the duties in 

que tion a purely mini terial officer, who e dutie "rere 
pointed out by tatute, and not a mere agent of the Pre~i­
dent, the head of the executive depa1·tment, it wa clemon-
trated to a la,,-ryer that judicial inc1uiry into the performance 

of the duty required by tatute ,va proper. hie£ Justice 
l\Iar hall take great pain N to make thi di tinction clear, 

for he ays that "1here the head of a department 'i directed 
by law to do a certain act affecting the al) olt1te rig·ht of 
in livi luals in the performance of which he i not !)laced 
11ncler the particular direction of tbe Pre ident and the })er­

furmance of which the Pre ident cannot lawftuly forbid, and 
therefore is never })re 11med to ha\"e forbiclJ en a , £or ex­

am11le, to record a commi ion or a 1Jate11t £or lantl, ,,Thich 
ha recei ,ed all the legal olemnitie.._ or to give a col)).,. 0£ 
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uch record; in uch ca e it i not p rcei ved on what ground 
th c urt of th country are further excu ed from the duty 

of gi, ing judgment that right b don to the injured indi­

\Tidual than if the ame ervice ,vere to be performed by a 

per . on no at the head of a department. ' 1 nd he further 

ay that ' the 11ro\·ince 0£ th court i olely to clecide 
on the right of individual , not to inquire how the execu­

tive or executive officer IJerform dutie in "Thich they ha\1-e 

a di cretion. ue tion in their nature political or which 
are bJ7 the 10n titution and law ubmitted to the executi\e, 

can never lJe made in thi court. But i£ thi be not uch a 

c1ue tion , if o far from being an intru ion into the ecret 
of the cabinet it re })ect a paper which, according to the 
law, i upon record, and to a copy of which the law give a 

1-ight on the payment of ten cent , if it be no intermeddling 
,vith a ubject over ,vhich the executive can be con idered a 

having exerci ed any control what i there then in the ex­
alted tation of the officer which hall bar a citizen from 
a erting in a co11rt of ju tice hi legal right , or hall forbid 
a cou1t to li ten to the claim 01 .. to i ue a mandamu direct­
ing the performance of a (luty not depencling on executi,1e 

di cretion, but on particular act of ongre and the gen­
eral principle 0£ law ?'' 2 And yet, thi clear and conclu ive 

reasoning on the c1ue tion, ""hich was according to well et­
tled law, furnished the occa ion 0£ mt1ch bitterne of feeling 
on the part of President J effer on and his friends, and wa 
made the exct1se by the President for expre ion of di tru t, 
which were reiterated from time to time, until he :finally 

1 1 Cranch, 171 . 
• Ibi(l, 170 . 

• 
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aid: ' I t ha long been my opinion that the germ of di -
olution of our federal government are in the con titution of 

the federal judiciary, an irre pon ible body, working like 

gravity day and night, gaining a little today and a little 
tomorrow, advancing it noi ele te1) like a thief o ve1· the 

fielcl of juri diction until all hall be ll urped. ' P re ident 
J effer "'on wa the one detractor to impugn the hone ty 0£ 
the motive which actuated the hief Ju tice in rendering 

thi deci ion. I t i not nece ary to attribute to J effer on 
con ciou unfairne s or low partizan hip in explajning hi 
attitude toward. hie£ Ju tice 1'far ha]l and the court ov r 
which he presided. I t i enough to ay that it is not given 

to many men to be in all direction equally great, and it 
wa the con picuou defect of J efferson that he could not 
appreciate the nece ity of that tability certainty, and orcler 

in the operation of gove1·nment which i afforded by incor­
J)Orating into it the aclmini tration of law a a coordinate 
branch and that he could not credit to a juclge the imparti­
ality which by legal training lJecome to him a econd 

nature. If o able a man a J eff er on could o far mi ~t1nder-

tand the nece ities of a federal tem of government a to 
11en the l entucky Resolution or so £a1· mi conceive t11e 
fu nction of a court a to in i t that it hould in some way 
be amenable to the vici sitt1des of the popular whim, it is 
not trange t.l1at throughout our national hi tory theTe ha,·e 

been many le trongly endowed with intellect than he, 
who have ought to di credit and belittle the value of the 
judicial interpretation of the on tit11tion, and judicial re-
traint upon the unlimited exercise of power. In o bjectiug 

to thi. exerci e of authority by the upreme Couri: with 
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referenc to an xecuti ,,e officer the Pre ident ~"'a o bli viou 

to hi tori. f<)r it ,, a by the a~ _ertion of preci ely this 

authorit}T on the part £ I arliament and the court a again t 

the ad111ini --tration of the King that th royal prerogative in 
Great Britain wa mo t effectually limited and the right of 

the J)eOJ)le l)rotected. 

But the conclu ion r ached on the other branch of the 

ca --e, that i , n to th power of th court to hold uncon ti­

tt1ti nal a tatute of ongre attem1)ting to confer u1)on it 

a ne"' juri cliction, wa J)racticall)7 without u1)port in l)re­

"tiou j t1dicial leci ion , and the authority thu a ., erted ha 

re1leatedly b en que tionecl by non-profe ional men 1vho e 

judgment i · entitlecl to ome con ideration a to a matter af­

fecting a que tion of J)t1blic })Olicy. There wa judicial 11rece­

dent, but not of a conclu i, .. e character, and l\Iar hall did not 

attempt to bol ter hi ·view l)y citing a few cattering ca e 

in early 1 tate cot11i in ,,·hich a like authority of the judieiar)­

had been a erted or ugge ted, but truck out l olcll on the 

ea of con titutional interpretation guided l the compa'"' 

of rea on, the needle of which indicated a cour e calculal)le 

only from the fundamental theorie 0£ overeignty and 

re l)OD ibility on " ,.hich the on titution wa. founded. The 

cour e indeed was plainly indicated. Ha1uilton had in the 

F eder(tl i t tated in a fe"',. sentence the controlling con ider­

atious. This is his terse and cogent language : 

• ome })Crplexity res1)ect ing tl1e right. of the court to pronounce 

legislative acts void becau e contrary to the on Litntion ha ari en 

f ro1n an imagination that the cloctrine wo,1ld in11)ly a uperiority of 

the judiciary to the l egislative power. * -x- ·:<- rl"'here i 110 po ition 

which depencls on clearer principles t ha11 tl1at every act of a dclegatccl 
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authority contrary to the tenor of the co1n1u1 'io11 un<ler wl1icl1 iL i. 

exerci .. eJ, i void. 

titution can be 

deputy i greater 

o legi lative act, thcrcf ore, contrary to the '011-

alid. To ueny thi woul(l be to affir1n that tl1e 

than hi 1)rin0i1Jal, that the er ant i above b1 

ma ter, tbat the repre entative of the people are UJ)erior to the 11eo­

ple them elve that men acting by virtue of })OWer 1nay (lo not onl 

what their })Ower do not authorize, but what they forbid. * * * It 

can be of no weight to u that the courts, on the 1)reten e of a re1Jug­

nancy, may ub titute their ow11 plea ure to the co11 titutional inten­

tion of the legi lature. Thi 1nigl1t a well bappe11 in the ca e of two 

contradictory tatute, or it migl1t as well hap1Jen in every adjuclica­

tion 11po11 any si11gle • tatt1te. The courts must <leclare tl1e en e of the 

law, an<.1 if they shoulcl be di })O e<l to e.Aerci e will in tcatl of j udg­

men t the con equence would equally be the ubst1tution of their 

plea 11re to that of the legi lative body. The observation if it })rove 

anything, would prove that there ought to be no judge <li tinct from 

that bocly. 1 

J\Iar hall did not he itate to endor e this line of rea oning 

and he made it more lear and J)er I.,; ua i y·e by hi Or\'"Il illu . 

tration . 

The que tion, whether a11 act, re1>ugnant to the con titittio11, car1 

become the law of the laucl, is a que tion clee1)ly interesl,iug to the 

nitecl tate ; but, hap1Jily, not of any intricacy J)ro portion ell to it~ 

intere t. It seems only ueces ary to recognize cerLain 1>ri11ci1>le , sup-

1>0. cd to have bee11 1011g a11cl well e ~tabli hed, to decicle it. That the 

people have an original right to c tabli ~h, for their future go ern­

ment, uch pri11ciples a , in thei1 01Jinion, ~11all 1nost concluce to their 

o,vn happine i the ba is 011 which the wl1ole A1nerican fabric has 

been erected. The exercise of tbi or1ginnJ rigl1t 1s a very great ex r­

tion; nor ca11 it, nor ought it to be freqt1e11tly repeated. rI'hc prin­

ci1lle , therefore, o e tal)li he,1, are llee1ue(l fu11cla111cntal ; a11cl a8 the 

aut}1ority fron1 which they l)roceecl is ·n1)re111e, ancl can ~eltlo1u act, 

1 Lodge's Feller a.list. pp 485-i. 
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th y are d ignecl to be perrnanent. Thi original and upreme will 

or0 ·anize the government, an<l a ign to different department their 

re. pect1ve power . I t may either to1> there, o r e ... tabli h certain lim­

it not to be tran~cencled b;y tl10 e clepartment . The government of 

the nited ~"tate i of the latter de cript1on. The power of the leg­

i lature are <lefined ancl lin1ited · and that tho e limit may not be mi -

take11 or forO"otten, the con titutio11 i written. T o what 1>urpo e are 

Jlo,vcr li1n1tcd, and to what 1,ur1>0 ~e i that limitation committed to 

writing, if the e limit. 1nay, at any time be pa bec1 by tho e intended 

to be re~trained ·1 The cli tinction between a government with lin1ited 

ancl 1111limite(l po,vcr i aboli bed, if tho e limit do not confine the 

J>Cr on on wboru they are i1n1>0 eel, ancl if act prohibited ancl act 

allow eel are of equal o bl1gatio11. It i -- a 1>ro1>0 it ion too plain to be 

contested, either tl1at the con tiLution control any legi lative act 

repugnant to it; or, that the legi8lature may alter the con titution by 

an or<li11ary act. Between the e alternative there i uo middle 

grou11cl. rrhc con titution i either a "'u1)erior paramo11nt law, un­

changeable by ordinary mean , or it i on a level ,vith ordinary legi -

lntive acts, a11d, like other act , i alteral)le whe11 the legi lature hall 

please to alter it. I f the for1ner part of the alternative be true, t11en 

a legislative act contrary to the constitution i not law; if the latter 

part be true, the11 written con titutiou are ab t1rcl attempt , on the 

Jlart of the J)eople, to limit a power in it own nature illimitable. 1 

But I cannot £ollo,v further hi cour e 0£ rea oning and 

illu tration. ~" uffice it to ay that a a leg·al propo ition it 

ha never been eriou ly c1ue tioned from thi annot1ncement 

or it until the present day and it i only tho e who mi con­

cei v·e t11e function of a court and the nature 0£ the federal 

S)' te1n ,vl10 have eriol1 ly c1ue tioned it. 
Oue oth r .. ugge tion i }Jertinent n'itb reference to thi 

ca e, for it ha,' l>een made the cca ion of the only erious 

1 1 1 ranch, 170-7. 

I 
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attack on the fairne of judgment of the great hie£ Jl1 ti ·e 

and the onl}r foundation in the mind of lawyer for imputing 

to him J)arti an hip in the di charge 0£ the dutie of hi j udi­

cial office. I t i "' aid that the ca e might have been decided 

by im1Jly cleclaring the tatute giving the coruii juri diction in 

uch ca e uncon titutional, a " 'a C, done in the encl, ancl 

then aL taining from the further di cu ion "'hich wa o 

obnoxiou to the Pre ident and hi friend a to the authority 
of the , ecretary of ,tate to withholcl l\Iarbl1ry' commi ion. 

It i~ aid that i£ the court ha not juri diction, thi hould 

be declared at once and the merit of the ca e ho11ld not be 

con. idered. And unc1 ue tionably thi i a ound rule in the 

performance of judicial duty. I t i the rule which hie£ 

Ju tice Taney unfortunately departed from, to hi own great 

di credit and to the 1Jeril of the nion ( though in the vain 

hope it mu t be aid, of per1)etuating rather than imperiling 
it) when in t,he Drecl 'cott ca e, after finding that the court 

bad no authority to entertain juri diction becat1 e Drecl _,cott, 

a former lave wa 1 not a citizen, he proceeded to di cu at 

length ancl to declare in valicl the pro vi ion of tl1e act of 

ongre known a the 1'li ouri ompromi e, which l)rohib­
ited the further exten ion of lavery into J)Ortion of the 

territory of the nited tate fI~om v-.1 hich by that act it wa 

forever excluded. Tho e who have lookecl at the matter 

upe1·£cially have been inclined to ay that hie£ Ju ·tice 
J.\iiar hall a well as hie£ Ju tice Taney erred in the attem1)t 

to commit the court unnecessarily in matter not diJ:ectly in­
volved in the adjudication of the ca e before it. But it ha 

been pointed out, and I think with sot1nd rea on that hie£ 
Ju tice :\Iar hall pur"'ued the 1, roper cou1·"'e of entering upon a 



di cu ion of the con titutionality of an act of ongre only 

n·hen after deter1ninin e,·er}r oth r point on which the ca e 

cot1lcl l)e cleci(led, it a1)11 ared that the determination of the 

con titutionalit)" of the legi lati,~e act wa ab olutely e en­

tial. Ile J)roperl~ , th refore, po tponed that qt1e tion until 

it 1 ecame aJ)par ut in the cour e of the di cu ion that it 

cot1ld not lJe a,"'oided. hie£ Ju tice Taney on the contrary, 

after holcling that the cot1rt had 110 juri cliction of the ca e, 

J)roceeded unnece arily to di cu" the con °'titutionality of an 

act of ongre :-. . The com1Jari on, in tead of hori;ring hie£ 

Ju tice Iar hall to lJe . ubject to the critici m which i .. J)rop­

erly macle on the action of hie£ Ju tice Taney, how 

clearl)7 that far hall exhiJJitecl !)roper deference to the leg­

i:·lativ·e department while Tane)" t1nnece c.arily })Ur ued the 

O})J)O ite and unj n tifiable cour"'e. 

The J)o,,,er ~ and £unction of the court ha, ing l)een ettled 

b)" this early deci ion, the 'Ourt had occa~ion in ub'"equent 

ca "e to con, ic1er many q t1e tion a to the extent of the 

})Ovrer of the £etleral go\ .. ernment and it relation N to the 

.. ,tate . Perha1) the mo t in tructive ca~e i that of 

.1.llc('ltlloclz v . ..J..lia,·!Jlct,icl, decided ixteen year::. later, in\rolv·­

ing the con titutionality of the act incorporating a l,Tnited 

'tates l)ank, and the po"rer of a tate to tax a bank created 

l)y federal authority. The fir t ongre l1nder the on ti­

tution, acting uncler the ad vice and at the urgent olicitation 

of Ilamilton a .. .,ecretary of the Treasur3r, " 'ho reg·arded 

such an in titution at the time a one of the mo t promi ing· 

agencie for I)romoting the " 1 el£are of the country b. gi'"ing 
the government credit antl stalJility, chartered the Bank of 

the United 1tate , a11d that bank c~tabli bed a branch in the 

• 
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city 0£ Baltimore. The legi latl1re of Iaryland, ho~ve\~er 

in 1 1 pa ed an act 'to impo e a tax on all bank or 

branche thereof in the tate of :i\Iaryland not chartered by 

the legi lature ' thu plainly 1·ai ing the i ue, not n1erely 

whether the bank created by the federal goy·ernment could 

be ubjected to the ame taxing law a tho e inst1tution 

created by the authority of the tate, lJut whether the ., tate 

could by di criminati,~e legi lation I revent the federal in ti­

tution from carrying on it bu ine in the ta te in com })e-

tition with bank exi :-1ting under tate authority. uit wa 

brought by the tate again t the officer 0£ the Baltimore 

branch of the United 1 tate Bank for the recovery of the 

taxe claimed to be due to the 'tate 11nder thi tatute, and 

the deci ion of the tate court being that the tax mu t be 

paic.1 the officer acting for the bank appealed to the upreme 

ourt of the United tates. Elal)orate argument £01· the 

bank were macle by ,Veb ter, Wirt (a Attorney-General) 

and Pinkney, and -for the tate of l\1aryland by its Attorney­

General and others. 

It may be noticed a interesting that although the e tab­

lishrnent 0£ the Bank of the United tate had been trongly 

opposed by the anti-Federali t , and the control of the gov­

ernment was in the hand of their st1cce ors ,vho had come 

to be known as Democrats, }.IIorn·oe being Pre iden t, there 

wa no parti an feeling at thi time with reference to the ex­

i tence of the bank. It powers had been extended, with 

the a1)1)roval 0£ Jefferson, during his administration, and its 

charter had been renewed under the administration 0£ 
l\1adi on. The £act i that strongly as Jefferson and his 

political ympathizers had resisted every measure calculated 
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to make the government of the t nited tate under th 

on titutio11 ffecti,- , they cheerft1lly accepted the macbin­

ry J>ro,licled for them by Ilamiltou and hi a ociate Fed­

ralist , a11d ad1nini ~tered i~ ,,-ith great ati faction to them­

el \-e and ,,rith e1ninent ucce . . 

The ca e i11 v·ol ,-ed, therefore, not in a parti an but in a 

fl1ncla111ental ,, a}- the ultimate que tion of the authority of 

a tate to interfere with the operation 0£ a corporation 

create<l l1y the l ... nited ,tate , and I know of nothing to indi­

cate tl1at the Democratic admini t1·ation ympathized mth the 

effort of tl1e "tate to interfere hJ'" di ~criminati,te legi lation 

"rith the di charge l))"T the bank 0£ it £unction a a creatu1~e 

of the fecleral go,'"ernment. T eve1thele the original con­

tentio11 that the federal go, .. ern111ent hacl no al1thority under 

the '1on titution to charter a banking corporation, cou1Jled 

with the furth r argument that e,Ten though uch action had 

l)een jt1stifiable on the ground 0£ nece it}'" when the bank 

wa fir t crentell, the nece ity had di appeared and the 

J)o,ver no longer exi ted, ,va urged upon the court, and in 

di po ing 0£ thi contentio11 hie£ Ju tice Mar hall hacl 

occa ion to announce in plain term , and a the re ult 0£ an 

incontestable course of rea oning, the rule a to implied 

power , and the doctrine 0£ liberal interpretation. 

It is impo sible to reproduce here, even in outline, the 

})Oint of hi argument. Hi unan ,verable logic ha never 

been refuted, and in fact no ysten1atic attempt ha ever 

been made to refute it, and hi conclu ion that, although 

the government of the United tates is one 0£ enumerated 

and not of general 110,,,er ),.et under the al1tbority given hy 

the Constitt1tion to ono~re to make all laYv "'hich hall 
b 

• 
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be nece ary and proper for carrying into execution ' the 

IJOwer ve tecl in it, ongi·e ha authority to pa all la"r 

appropriate to the exerci e of the authority conferrec.l upon 
it i announced in one cogent entence : 

L et the encl b e legitirnate, let it be within the cope of the on ti­

t utio11, and all mean which arc a1)propriate, which are lJlainly acla1Jted 

to that end, which are not prohibited but, co11 i tent with the letter 

and l)irit of the on titutiou, are con titutional. 1 

But let it be ob erved that thi doctrine, neither in it 

theory nor it aJJIJlication in vol vecl the gene1·al a ertio11 0£ 
unlimited power within the li cretion of ongre-· a to the 

l1nex1)re ed l)urpo e for which the fe(leral government wa 

created. l\1ar hall IJut his finger on the ex1)re s pro~i ion 

of the F ederal on titution from which the power to create a 

bank mu t nece arily and pr perly be in£e1·red and u e no 

lang11age which "'ot1ld relieve u from the nece it 0£ put­

ting our finger on the pecific provi ions 0£ the Fecleral 

on titl1tion reliecl upon , hen we a ert for the federal gov­
ernment an implied power. 

In determining the other branch of the ca e, that i the 

c1 ue tion of the po\,rer of the tate to interfere by taxation 

or other di criminative legi lation ~rith the exerci e of it 

legitimate po,ver on the part of the fecleral government 

the opinion of the hie£ Justice i e<1ually fundamental in 
the premi.; es a urned and conclt1 i ve a to the re ult 

reached. H ere again he found hi rea oning on the lan­
guage of the on titution it el£: 

Thi con tiLution, and the laws of tl1e United tate which shall b e 

maclc in pur uance thereof -K· * * hall be the uprerue law of the 

1 4 ,,'beaton, 421. 
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lnn,1 nnd the jndgc in ever)T tate hall be bouncl tl1creby, anything 

in tl1e co11 't1tt1t ion r la ,v of anv tatc to the contrary notwith. tand-
~ . 

• 1ng. 

"\\ .. hate,·er be the 110"1er gi ,en to the feel ral go~ernment, 
in the exerci. e of that J)o,,yer it i UJ)reme, and no -,tate 

authorit)T can li1nit or i11terfere with it a ertion: and from 

thi 1)remi. e, fouucl in the fundamental ba1iier which the 
})eople l1a,T gi,"'en to the £ecleral go,1 ernment follow conclu-

i n a· far reachino- in their logical cope a they ha,·e been 

beneficent in their a1)plication. Incleed the ca e of Jic r11l­
locli l'. _Jfr.1r,1;ltt 11cl ha furni =-hed the clew for the olution of 

a multitude of c1ue..: tion. ari ing in the operation of our com­
plex y. tern of go,·ernment, in vol vinO' a it doe a di ·rided 

overeignty a between the tate and the federal go,ern -

ment, ea~h sovereign and t1preme ,vithin the cope of itt'., 

legitimate po""er . I need not trace the line of ub ec1uent 
deci ion a t the right of the tate to interfere with the 
operations of bank cha1iered by the federal government by 
taxation or otherwise, except in o far a the right of taxa­

tion is conceded to the tates by the federal authority. 
In the ub equent ca e of O bo,·ne v. °l)2itecl tates Ba,iX· 

the whole matter was again reviewed by the "upreme ourt 
in the light 0£ argt1ment by "\"'\7 eb ter and lay in upport 
of the federal power, re i ted in thi in tance by the tate 
of Ohio, which, without re orting to the form of taxation, 
had appropriated to itself by way of penalty or forfeiture a 
part 0£ the property of the nited tate Bank. hie£ 
Justice Marshall in an elaborate opinion in thi ca e again 
went over the whole ground. or need I refer to the ub­
sec1uent cases in which the princi1)le announced in -'-llcCul-

• 

I 
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locli v . .Jia1·ylc112rl "'"ere apJ)lied in determining that without 

the con ent of the nited 1.. tate , no 'tate can levy taxe 

u 110n the note , 1 ond or oth r ecuritie i ued by the fed­

eral government in the e erci e of its legitimate function . 

But the conclu ive olution 0£ the whole que tion a to the 

right 0£ a tate to tax the agencie or in t r11mentalitie 

which the nited tate go"\"'ernment ee fit to make u e of 

in the exerci e of the authority ve ted in it by the on t1tu­

tion i found in the ter e tatement by the hief Justice that 

the po\~rer to tax or regulate invol ve the power to de troy, 

and that the po1'rer on tlfe l)art of a tate to de tro:,r i. 

ho tile to and incompatible with the power of the federal 

government to create ancl pre erve, and that wh ere any uch 

rept1gnancy exi ts that authority which is u1 reme mu t 
cont rol not yield to that O\"er which it is t1preme." ''The 

o,Tereignty of the tate, ' he ay , 'extend to e~erything 

which exi ts by it own authority, and is introduced lJy it 

permi ion but it doe not extend to tho .. e means which 

are em1)loyed by ongre to carry into execution powers 

conferred on that bocly l)y the people of the United tate-.: ." 1 

The ame line of rea oning ha been follo\ved in the many 

ca e involving the validity of tate laws as a:ffectjng inter­

state commerce. The fir t of the e was that of Gibbons v . 

Ogclen, in which the right of the tate of New York to give 
an exclu i ve franchise to pri ,rate parties for the r>urpo e of 

operating ve sel l)ropelled by team power upon the waters 
lvithin the juri diction of that tate was que tioned. As 

illu trating the imJ)Ortance of the ca e, the intere t ing £act 

1 4 Wheaton, 4 29. 



,,·a l)Ointecl out in the argument of coun el that the tate 

0£ 1on11 cticut ab olutel)T excluded from the ,vater within 

it juri diction including a J)Ortion of L ong I land ound, 
tho, e ,.. 1 hn vTi11g a licen~ e from the tate of .J...,.. e,v 1.,.. or k 

while tl1e ... 1 tate of Xe\'\,. J er:·e}T uncler a y tem of reJ)ri al 

,va im11t) ing 111)011 v-e . el. ntering into it " '"ater with Tew 

, .,. ork licen e the ame l enaltie that rvere impo ed by the 

,._,tate of .J.. T ,,,. \ .,.. ork on ve el coming from ~ew J er ey and 

interferino- ,, ith the exclt1 .,i,,.e pri,ilege which Jew York 

hac.1 giv·en. In other ,,,.orc.l , the tate of onnecticut and 

r e,v J er ey ,vere in an atti tud of ho tility toward the 

tate of .... Te,,,. York ,vith reference to commerce coming from 

that 1..
1 tate on a ·co11nt of t he attem11t 0£ 1. Tew \ .,.. ork to grant 

an excln i ·ve mono1)oly to team na \.,igatio11 within it oYvn 

,, .. ater . That uch a conflict might ultimately lead to con-

ec1uence a di a t rou to commerce a a tate of ,var wa 

e,-rident, and yet, l1nle there wa~ omething in the Federal 

onstitution to render in valid uch tate legi lation there 

was no reasonal)le hope £or relief from the re ult ing inter­

ference with inter tate commerce. 

Gibbons wa the o,vner of certain ve el operated by 

steam, and had obtained from the United ~ tate a licen e to 

engage in the coa ting trade, a trade which Congre 

assumed 1)0,,1er to regulate by virtue 0£ the provision of 

the Constitl1tion giving it authorjty ,vith reference to foreign 

and inter tate commerce. Ogden, as the assignee 0£ the 
rights of Living ton and Fulton, who had the exclu ive mo­

nopoly from the tate of re,v l T ork, sought in the courts of 

Ne,v York to enjoin GiblJon :from operating hi ves els 

within the li1nit of the tate, even though coming into it 

• 

• 
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water from another tate, and, there£01'e, being engaged in 
carrying on commerce among the tate . In the u1)reme 
Court of ew York, and on appeal in the ourt of Error of 

the ame tate, the exclu ive mono1Joly granted to Living-
ton and Fulton had l een upheld a again t the contention 

that it interfered with Gibbon right under the on titl1tion 
of the United tate to ca1·ry on inter tate commerce and 
e })eciall y to 011erate hi ~e el c. in .r ew York water under 

the licen e given him l y the federal govern1nent. Gibbon 
a1)J)ealed to the 'u1)reme ourt 0£ the United tate , and 
hi ca e wa }Jre ented to that tril)unal by ,Veb ter and 

Wirt, who took the 1 road ground that tate interference 
with inter tate commerce was in , .. alid. Emmett on the othe1' 

ide contended that the powers 0£ the federal and tate 
government as to inter'"'tate commerce were coordinate, 
there being nothing in the langt1age of the Con titution to 
indicate an intention to make the authority 0£ the United 

tate in that respect exclu ive. 

The 01)inion of Chief Ju tice Marshall contain an expo. 
ition of the nature of the po\ver to regulate interstate com• 

merce, declares that st1ch regulation extends to navigation, 
and every species 0£ commercial intercour·se among the 

tate , and does not stop at the external boundaries of the 
tate, and the court supported him unanimously in the con­

clu ion that the ex:clu ive l)rivileges granted to Livingston 
and Fulton 1vere invalid so far a. they were in oked to pre­
vent uch commerce. As indicating the original and funda­
mental character of the reasoning employed it may be inter­
e ting to note that Webster and Wirt cite but two or three 
authoritie in the course of their extended arguments, a 



re1,c1rted in the t111)reme ourt re1)ort , and that altho11gh 

ma11y at1thoritie, are referred to on the other ide, the hie£ 

,J 11-..tice cite none ,,·hatev·er in hi extended and elaborate 

01)inion. ,, here the concl11 ion r acl1ed mu t depend upon 

rea on which coulcl not in the nature of thing have been 

pre. ented to other court for conclu ive adjudication he evi­

clentl) tho11crht that the trength 0£ the rea on and not the 

m11ltitude of authoritie "'hiJh might be collaterally referred 
to, ,,,oulcl alone ju tif y the conclu ion reached . 

.1\gain in B,•ozo,i l 1 ... lutJ'/JlCt1irl, the que tion a to the 
po"·er of a 'tate to interfere 1'rith inter tate commerce ,va 

l)re ented to the court. Brown had brought into iiaryland 

a cargo of go d , paying the nited tate impo11; duty. 

The ~'tate of [aryland attempted to compel him to pay a 

tax for the privilege of elling the e good impo ed on im­

porter only, by way of a licen e, and it wa contended by 

coun el £or Brown one of whom wa \Virt, that thi wa an 

uncon titutional interference with the po"Ter of Oongre 

under the authority given to it to regt1late foreign and inter­
state commerce. Taney on the other hand a coun el £or 

the 'tate of l\'.fary land, contended that thi... wa not a duty 

on imports, nor was it an interference with the power of 

Congre to regl1late commerce. But the Chier Ju tice ex­

pres ed the opinion of the court to the effect that uch a 

licen e tax was in effect a duty on imJ)Ort , and al o that it 

was an interference \vith the power of Congres under the 

commerce clause, and ugge ted that the ame objection 
would exist if an attem1)t "rere made to impose such a licen e 

tax on the sale by the importer of goocl brought into a tate 
from a sister tate. This case is notable because it contains 
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the fir t pronouncement 0£ the cou1~ with reference to origi­

nal package and it is a ca econ tantly r eferred to a funda­

mental in the ub equent di ct1 ion which has extended 

down to the present time, as to the authority of a tate, in 

the exerci e of it powe1· of police regt1lation, to interfere 

with the ale of good which are brought into the tate in 
pur uance of inter tate commerce. 

It i impo ible to pursue further the ramification 0£ the 

controver ie which have con tantly ari en, and must till 

ari '"'e in determining the re pecti ,.,e limit of tate and 

federal authority . One other cla 0£ case , ho,vever, mu t 

be referred to, namely tho e involving the power of the 
1
u1)reme 1ourt 0£ the nited tate to review the action of 

the highe t tribunal of a tate in ca e invol ving some 

right l)rivilege, or immunity claimed under the on titution, 

law , or t reatie 0£ the Unitecl tate wherein the deci ion 

ha, been again t the per on r elying on such right privilege, 

or immunity. The question " ra fu t di cu ed and elabo­

rated by Ju tice tory in ~.fa1·ti1i v. Iv,1zte1· s L es.~ee, on writ 

of error from the Court of Appeal of '\Tirg-inia; but later, in 

(,olzerls v. T71·gir1ia, the whole ubject wa elaborately re-

argued by Barbour, later one of the ju tice of the upreme 

ourt and an extreme trict con tructioni t, on the one hand, 

and by Ogden and Pinkney on the other, and hie£ Ju tice 

1V1ar hall, delivering the opinion hows the magnitude of 

the c1t1e tions inv·ol ved by saying that the contention on the 

l)art of t he tate of '\Tirginia i that ' the nation does not 

po e s a department capable of re training l)eaceably and 

by at1thority of law any attempt which may be made by a 

part again t the legjtimate IJo wer of the "'hole and that 
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the government i 1·edt1ced to the alternati v·e of ubmitting 

to uch atte1npt or of r i ting th m by force. ' They 

maintain he i.:a)~ , 'that the on titution of the nited 
1

tate ha provid d no tribunal for the final con truction of 

it el£ or of the la"" 1 r treatie of the nation but that thi 
J)O"" r 1na}- l)e xerci ed in the la t re ort l y the court 0£ 

ever) tate in the l Tnion; that the 100 titution la"· and 

treatie n1ay receive a many con truction a there are 

tate , ancl that thi i not a mi chief, or, if a mi"chief, i 

irremedialJle.' Quotin o- then the langt1ag·e defining the 

po'1.1 er of t-he federal jucliciar} ... , he continue : 

The .t\.merican state , a well a the American people, have believed 

a close and firtn 11n1011 to be e ential to their liberty and to their ha1>­

JJi11e . They have been taught }Jy experience that thi 11niou cannot 

exi ~t without a goveru1nent for the "'IYholc, and they have been taught 

by tl1e same experience that thi govcrn1nent would be a mere haclow 

tl1at m11 t di a1>1>oint all their hopes t1nle~ inve ted ,, .. ith large JJOr­

tio11s of that sovereignty which l)elong to indepen(le11t tateq, 1 

,\
1ithout further quotation it i t1fficient to ay that the 

court entertained no doubt under the language of the on-

titt1tion 0£ it power to revie~r the action of the highe t 

tribunal of a ~tate "rherein a right or privilege claimed 

11nder the Con titution or law of the nitecl tate wa 

denied, and declared that if the Con titution or law may be 

violated by proceeding in tituted by the tate again t its 

own citizen , and if that violation may be uch a to e en­
tially affect the onstitution or law , such a to arre t the 

progress 0£ the government in it con titutional cour e, the e 

cases should not be exce1)ted from those pro,Ti ion which 

1 6 \'7hcaton, 380. 

• 
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expre ly extend the dutie and power 0£ the nion to all 

ca e ari ing under the on titt1tion and law . 

As to the power 0£ the upreme ourt to enforce it 
ment a again t tho e acting under tate authority 

Ju tice l\Iar hall had already aid in a })reviou ca e: 

judg­

hief 

I f the legi lature of the everal state may, at will, an11u] the 

jl1dgments of the court of the nitecl tate", a11cl destroy the r ights 

acquired uncler tho e judgments, the Con titntion it elf becomes a 

olemn mockery; and the nation i deprived of the mcanB of enforcing 

it laws by the in trumentality of it o,vn trib1l11a1s. o fatal a result 

must be deprecated Ly all, and the people of Penn 'Y lvania [the case 

wa one ari ing i11 that tate l a well a the citize11 of every other 

tate mu t feel a d eer) iniere t in re isting principle o de trnctive 

of the Union and in aver ting con eqt1ences so fatal to them elve . 

A the great interpreter for all time 0£ the rule to 

be followed in con truing the fundamental law and the 

authority 0£ the upreme ourt to give a final ancl con­

clu i ve interpretation binding on all a to the con traction 

0£ that Constitl1tion and 0£ the laws pa ed l)y Congre ; as 

the fir t judicial champion 0£ the upremacy 0£ federal 

authority a embodied in the declaration of the Federal on-

·titt1tion, the acts of ongre pa ed in 111r uance thereof 

and the deci ion 0£ the federal courts interpreting ancl a1)­

plying them, and the upremac~,. of the federal government 

over the tates in tho e matter a to which the federal gov­

ernment is by the on titution given authority, Chief Ju tice 

l\1arshall tand preeminent aud ,rithot1t comr>arison as a 

judge ancl a tate man. 
In justice to the t1bject, hol\rever, I mu t give one further 

illu tration of the inconte tal)le kill with '\,V hich hie£ 

J u tice 1a,r hall clealt with new ancl diflic11lt c1ue tions. In 
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the ca e of .... 1 r,2e1·ir a ,, Ii, . ·z, 1·c111re C'o1tlJJa ,1 ,l/ 21 • <:a,lter 1 decided 
in 1 2 , ,va in vol\ ed the relation of Florida, recentl)7 ac­

truired from 
1

})aiu and ha,'ing a territorial go\·ernlllent, to 

the nited ~tate . On the one ide it ,,a argued by Ogden 
• 

tl1at the 
1
0n titution of the 'Cnited l tate at once extended 

ov r the nen~ly acquired te1Titory o that admiralty ca e~, 

" 'hich b)T the Federal ("on titution are ,vi thin the juri dic­

tion of the £ deral cou1 could not be adj uclicated by courts 

creat d l)y the legi lature of the territory 11n<ler the legi -

lati v·e po,ver given to it by "ongre "· ,v hile on the other 

hand it ,,·a contended by , , ,. eb ter that the on titution of 

the l T nit d tate had no application to th go\"ernment of 

a territory like thi , formed out 0£ the newly acquired pro­

vince. The e arg11ment ha ,·e a £amilia1~ ound. They eern 

to ugge t the que tion ,rhether the on titution follow the 

flag. I3ut jt1 t a a patient inve tigation of the difficultie 

ari~ ing out of the rece11t acqui ition of new territory will 

how that no glittering generality will furni. h a "ati..,factory 

olution, o hie£ Justice lVIar hall, in the deci ion of thi 
ca e, committed him el£ to no broad generalization but pro­

ceeded to a certain the exact controver~y before the . court 

and to ap1)ly to it olution the plain te t furni hed by 
careful con titutional interpretation. 

Ile reached the conclu ion that '' under the power of mak­

ing " rar ancl making treaties the goverment of the United 

tates posse es the power of acquiring territory, either by 

cont1ue t or by treaty.'' Ina much a the treaty with pain 

by which the territory wa acqt1ired, pro\ided tl1at the in­

habitant thereof hould be admitted to the enjoyment 0£ 
1 1 P eters, 5 11. 

• 
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the privilege rig·ht and immunitie 0£ citizen of the 

U nite<l 
1

tate , he found it unnece ary to determine ,vhether 

without uch provi ion the inhabitant woulcl be in that con­

dition. I-Ie found £ urthe1· that under the })0wer to ' make all 

needful rule ~ ancl regttlation re })ecting the territory or the 

property of the nited tate '' ongre had authority to 

e tabli h a territorial government and to authorize that go,r. 

ernment toe tabli h court , and he concluded that the po'11 e1~ 

of ongre in pro, ... iding either directly for the e tabli h­

ment of couris or in authorizing the territorial legi lature to 

pr0\7ide for uch court , ,,Ta not limited by the language of 

that article of the 0011 titution defining the juri diction of 

the federal j udiciar · in other word that in providing for 

the government of acquired territory ongre i not limitecl 

to those enl1meratecl 1)0,,Ter conferred upon it with reference 

to territory and peo1Jle exi ting under the e talJli hed gov­

ernment of the tate 0£ the Union. "'\\nat he decicled ha 

l ong been acc1uie ced in ,·vitbo11t contro,er y. IIi at1tho11ty 

i in,.,.oked on each ide of the q11e tion till un ettlecl as to 

the relation of the inhabitants of our newly acq11ired terri­

torie · to the fecleral go,Ternn1ent. ~ othing COl1ld more con­

duce to a ati factory olution of })re ent uncertaintie groi,1 -

ing out 0£ the new itt1ation confronting the UJ)rerue ourt 

than that patient, clear, im l)artial, and tate manlike fra111e 

of mind which Chief Ju tice lviarshall o succe fully e1u­

}Jloyed in the olution of the g reater ancl 1nore difficult c1ue • 

tion \vith which the UJ)reme Court wa confronted during 

the thu:ty -:five )-rear of bi :-. admini tration a hie£ Ju tice. 

It i not nece ary for a JU t ancl })roper a1)J)reciation of 

the er"~ice "~ hich l\lar"hall rendered to hi country to 111ai n­

tain t hat hi · contril)ution were greater than thc>~e of any 
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other. fany ~ 
1 tate together make the l Tnion no one i 

J)riruarily e ential to i xi tenc · there are three d pa11i­

m 11t · of the o-o\"ernm nt n one 0£ which i. uperior to the 

oth r t,,ro; g reat men contributed th ir t rength and their 

,vi dor11 to the de\Telo1)ment of our y tern of go,·ern ment, 

l)llt it i not for u to ay that the contrilJution of one wa 

e ential or valuable rather than that of another. 1\T a hing­

ton ,,·a? th g r at 1 ader, holcling together cli c.cordant 

elen1ent and inflt1ence. ,vhich, "·ithout hi power of com­

mancl "<)t1ld ha\.. 1nacle £or e1)aration and rendered inde­

pendence and t1nion impo . ilJle. IIaruilton furni hed the 

great organizing l)rnin "Thich, ,,·ith marvelou kill and 

fore ight, 11r po ed the 1nea ure of finance and ad.mi t ration 

which were e ential to l)ring order out of chao ancl infu e 

trength into " ,. akne . J e:ffer on brought the cheme of 

government into re J)On i\~e touch ,Yith the po1)nlar will, 

withot1t which it could not ba~e I)ermanently exi ted. l\Iar-

hall expounded the 1)11.nci1)le which 1n u t go,Tern the \-ariou 

department in their relat ion \\11th one another and the fetleral 

government in it relat ion with the tate in order that b 

J>eacefnl 1uean all contro,1er y hot1ld be determined and all 

friction a~.roidecl. Ilad the trl1e force and ignificance 0£ the 

principle he announced been a1)preciated and recognized, 

even an attempt at di union ,vould have been impo ible. It 
was not his fat1lt that uch an attempt ,va made, but it i to hi 

perpetual glory that the J)rinci1)le which he announced have 

prevailed o,Ter all oppo ition, and that the great and enlight­

ened government of a reunited country continue to recognize 

them a the landn1arks by which it col1r e i guided. 
E1rLr J\f c L .\IN 
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