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THE WI CO IN GERRYl\fA DER OF I 91, 1 92 
A CHAPTER I TATE CO TITUTIO AL III TORY 

On the eleventh 0£ ovember, 1 91, the Board of "uper
visor of Adams county in the tate of Wi con in in tructed 
the Di trict Attorney of that county to institt1te proceedings 
in the courts of the tate to the end that judgment might be 
rendered, declaring null and void the act 0£ the legislature 
of 1 91 which apportioned the tate into senatorial and 
assembly di~tricts, on the ground that this apportionment 
invaded the rights of the people by depriving them of equal 
representation in the legislative branch of the gove1·nrnent, 
that it aimed to sub titute the will of the minority for that 
of the majority, and that its provisions were unconstitutional 
and, therefore, directly subversive of representative govern
ment. The population of the State having been ascertained 
by the federal enumeration 0£ 1890, as required by the 

tate Con titution, 1 it lJecame the duty of the legislature to 
apportion and to I'eclistrict the members of the Senate and 
Assembly according to the number 0£ inhabitants, excluding 
soldiers and officers of the United States army and navy, 
and Indians not taxed. 

I t was claimed that this appo1·tionment should divide the 
inhabitants of the State in g1~oups, or districts, as nearly 
equal as practicable; that the assembly districts shottld be 
bounded by county, precinct, town, or ward lines, and that 

,. Art. 4, Sec. 3. 
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both a em lJl y and enatorial di trict hould con i t of 
com1)act territory-the o1 ject of the constitutional J)ro
vi ion £or a1)portionrnent being to ecure a practical re
an·angement and re-adju tment of the a . embl}T ancl senator
ial di t11ct \,1ith reference to chang in the number of 
inhabitant from time to time, and a far· a po '"'il)le to 
maintain equality of J)Olitical powe1.t and right between th 
inhal)itant of the e variou political ubdi\·i ion . 

In forming the e di trict , local intere t unified by the 
acc1uaintance and a ociation of their inhabitant ~ ere to be 
con erved a far a practicable. By the census of I 90 it 
appeared that the total population 0£ the tate ,,Ta one mil
lion six hundred and eighty- ix thou and ( 1 G '6,000) . 
The tate Con titution limited the number of u embly di -
trict to one hundred, and the number of enatorial di trict 
to thirty-three. This limitation of the member hip of the 
two hou e , therefore, .fixed the unit of representation at 
sixteen thousand eight hundred and ixty-eight inhabitant 
in an assembly di trict, and at fifty-one thou and one hun
dred ancl seventeen in a senatorial. 

The act of A sembly of 1 91 violated these con titutional 
provi ions and duties, as wa shown in its appo1·tion1nent of 
repr·e entation. ot only vta the unit of repre entation ex
ceedell in many districts and diminished in other , but the 
assembly district in many cases wa made to con i t of 
counties not forming a compact territory, and to include 
towns outside of these countie . One district was one hun
dred and three miles in length. In one instance between 
two assembly di t11ct there was a difference in population 
of thirty thousand three hundred and twenty-five inhabit-

• 
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ants. Other variation were :flagrant. In one ca e there 

was an exce s over the unit 0£ repre entation, of fou1teen 

thousand even hundred and ninety-nine person ; of ixteen 

thousand nine hundred and eventy-five person in another; 

and or twenty-one thousand nine hundred and thirty-three 

in a third; while in other the population fell below the 

unit to the number 0£ five thou and even hundred and 
forty-nine in one, to t,vel\re thou and ix ht1ndred and 

seventy- ix in a second, and to thirteen thousand three 
hundred and fifty in a third. 

The appor·tionment al o changed the senatorial di tricts 

throughout the tate o a to prevent large number of 

elector , who had pa1ticipated in the election of tate sen

ators in 1 , from participating in the election of enators 

in 1 94; while it permitted other elector , who had partici

pated in the election of tate enator in 1 )90, to partici1Jate 

again in uch an election in 1 92. The effect of this re

arrangement of the senatorial di tricts was to c.lisfranchise 

one-fifth of the total population of the Oommon1\1ealth. 

In order to l)reveut an election unde1· the act of 1 91, the 

upervi ors of Adam county ought to enjoin the ecretary 
of State from i uing writs £or the next general election on 

the eighth of November, 1892, when meml)ers of A sembly, 
ancl tate senators from the even numbered enatorial dis

tricts, would lJe elected in accordance with the term of the 
act. Unless re trained by an injunction, i ued by the 

upreme Court of the tate, the ecretary woulcl i sue the 
writs; in which event it wa. declared that the electors of 
Adams county and its inhabitants and the inhalJitants of the 

tate would be greatly injlll·ed in their political powers, 
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right , and libertie a granted them by the on titution. 
In order that the ca e might be heard and determined TITith-
011t d lay, th dam county uper,i. or pre ented their 
petition for the injunction in the -,u1)reme 1ourt of the 

tate and a,1 erred the invalidity of the act of apportionment 
of 1 91. The District ttorney of Adam county, therefore 
became the petitioner, for the upervi or , to the co11rt, 
pra) .. ing lea~e to b11ng action there in the name of the ~tate, 
on the declaration of the Attorney-General 0£ the tate or 
in the name of the count}"" of Adam , or of its Di trict At
torney or otherwi e as the court might direct, to re train 
the "ecretary of tate perpetually from making, l)ubli hing, 
and delive1ing the notice o-f election of member of the 

enate and As embly as directed by the objectionable la v.·. 

The Attorney-General upon thi relation 0£ Adam 
county and of it Di trict Attorney, with the con ent of the 

upreme Court, came before it ju tice at the ·apitol, in 
the city 0£ l\Iaclison, in the name 0£ the tate and showed 
that, 11nder the practice 0£ the court and the law of the 

tate, per"'ons and corporation having grievances and 
claiming the exerci e of the prerogative powers o:£ the court 
to secure their 1-igl1ts, cot1ld be heard in the court only 
through the office 0£ the ttorney-General of the ta,te or 
through other parties by the consent of the court. The 
Attorney-General wa unwilling that any partie claiming 
an injury to their right , remediable by a juclgruent 0£ the 
court, should lJe denied the u e of hi official name, a the 
law officer of the tate, sim1)ly becau e that officer might not 
fully be convinced of the just claim 0£ the party to be re
lieved; therefore, without assenting or dissenting a to the 

• 
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truth 0£ the allegations 0£ the complaint he brought the 

question 0£ the con titutionali ty 0£ the act before the com .. t . 

Thus the tate of Wi con in became the plaintiff ancl the 

ecretary 0£ tate became the defendant in the ca e, and 

the first procedure wa to determine whether or not the 

Secretary might be properly re trained from delivering 

notice 0£ election 0£ members 0£ the enate and A embly 
under the act. 

1"'he original juri diction of the court wa th t1s invoked to 

re t rain the ecretary antl his successor in office from giving 

notice of election 0£ members 0£ the legi lat11re, on the 

ground that the act of 1891 wa unconstitutional. The 

Board 0£ u1)ervi ors 0£ Adams county adoptecl t heir re o

lution on the eleventh day of ovember, 1891. On the 

even th 0£ the following J ant1ary the District Attorney of 

that county cau ed notice to be gi\7en to the Attorney-Gen

eral of the tate that, in obedience to the resolutions 0£ the 

supervisors, he desired to institute an action in the up1·eme 
Court in the name of the A ttorney-General. 

Eight day later the petition of the District Attorney 0£ 
Adam county was filed, setting forth l)ecifically the ,vrongs 
of which the complaint was made. On the clay following, 

the security £or cost· was furnished by Adam cot1nty; on 
the tnrenty -fir t, the Attorney-General notified the attorney 

for the petitioner that application has been made to the 
upreme ourt to begin an action for the 1)ur1)ose~ prayed 

£or in its petit ion; and on the second of Febrt1ary the court 
granted leave to bring suit. 

The ecretary of tate was required by law1 to make out 

1 Wisconsin L aws, 1883, Sec. 1, cha1). 327 . 

• 
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a notice in writing, between the fir t day of July and tl1e 

fir t 0£ e1)t 1nl)er in each) ear in which member~ of A eru

bly and "tate euator " ,. re to 1Je elected £ r a £1111 terru, 

tating what enator were to lJe cho en at th next elec

tion, l)ecifying the di trict in w hicl1 they were to be 

lected, p11bli hing a COJ)J of the notice in a new paper 

printed in the capital once a ,veek until th da)"" of election, 

and al ,o tra11 mitting a co1)Y to the clerk of each county in 

which an election ,,,a to be held. 

To the complaint filed by the plaintiff an ,ver wa n1ade 

by the re pondent-the ecretar)" of tate-that the co111-

plaint did not how that the Di trict .;..\.ttorney of .i\.dam 

county had a11y intere t in the ubject matter which would 

entitle him to a tanding i11 court to p tition for a relief 

£ro1n a real or StlJ)posed grie,Tance; nor had the court an)

juri diction in the ca e; nor did the complaint tate ,vrong 

recognizable in a court 0£ et1uity; and finall)T, that the com

plaint £ailed to ho,v that the act of 1 91, either in letter r 

in spirit, ,,·as any violation of the on titt1tion of "\Vi · 
• cons1n. 

The question on which the action of the court turned wa 

whether the ubject matter of tl1e complaint ,-ra one affect
ing the sovereignty of the .,tate, its franchi e , or its prerog

ative .1 The q ue tion at i ne, therefore in vol \-red the juri -

cliction of the court and the t1nconstitutionality 0£ the la,v. 

The jlll·isiliction of the court deJ)ended upon it power 
uncler the Constitution of the tate, which ,rested original 

jtu--isdiction in the court to is ue writ of liabea corpit ', 
1 tate Ex rel. Drake vs. Doyle, ec. State, 40 "\Vis. 186; Atty. 

Gen. vs. Eau lair, 37 "\,Vis. 442. 
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manrlct1n11- , i,zj11.nctiorl, qz£o u;a1·rctnto, certio1'ct1·i, and other 

remedial and original writs. The con titutional provi ion 

that the court bould have power to issue these ,vrits and to 

hear and determine them conferrecl the fulle t juri diction.1 

All judicial 1)0,,·er in matter of law an<l. equity are lodged 

in the court . 2 The on titution did not define any of the 

term de cribing the abo, .. e mentioned writ . The full mean

ing of it language hacl to be a certained by an examination 

of the deci ion of the court itself and of other court . 

There ,va light dou l t of the power of the court to i s11e 

a writ of qzto lOCt1·rct12to. I t had been i ued in an action 

where an information had been filed charging the defend

ant and other with exerci ing the ponrer of banking "Tith

out authorit)- of law. 9 ~o, too, the w11.t had been i , ued to 

determine what person had been elected Go\,.ernor of the 
tate. 4 

In ca e in " ' hich tate officers bad been clothed with 
power under the on titt1tion to })erform certain admini -

trati ve act , the original j uri diction 0£ the cot1rt had been 

exerci ed in is uing a writ of ce1·tiorciri. ,o a tate uper

intendent 0£ In traction had been co1umanded to send up 

for re\-iew hi proceeding in determining upon au ap1)eal a 

que t ion relating to the division of a chool district; 6 and 

the writ had been i ued to affirm hi action in re\Tersing, 011 

1 vVi. on., Art. 7, ec. 3. 
2 Art. 7, ec. 2. 

!\ Atty-Gen. vs. Blos om, 1 Wis. 317. 
4 Ba bford, relator, vs. BarsLow, respondent, 4 Wis. 567; also cases 

quoted in immons' N ew Wi8consi,i Digest, r, p . 710, Col. 2. part 2. 
5 tate Ex rel. J\,lorland vs. ,vhitford, 54 Wis. 150; 6 Political 

cience Quarterly, 493. 

• 
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a1>peal, the cletermination of the di "trict . chool board that a 

certain child "Ta not a re ident in a chool cli trict in the 

en ·e that he "a entitled t th l)fi\Tilege of attending the 

r>ublic hool in that cli trict grctti . . 1 

Th mini terial action of tate officer had b een controlleu 

through the exerci e of the riginal juri diction of the court 

by mean of a writ f r;z(t1t1l(111z11s, a '"-·hen a ecretary of 

.._ ,tate had b een comi)elled to revoke the licen e of a foreig11 

i11 11rance co011)any, 2 ancl ,vhen a writ wi1 invoked on behalf 

of the "'1tate a a l)urel)" prerogati v·e right in matt r JJZtolici 
juri it ,,ya held that the col1rt had n <li cretion and that 

th \Vrit goe ex (!t1Jito j,,stiti<e. s BJ· thi writ a ecretar}~ 

of 1-: tate had lJeen compelled to audit a claim n,nd it ,,,.a 

held that the court hacl a right to direct him a to the c1 t1e -

tion 0£ intere t all ,ved. 4 

Through thi writ the court co11lcl rec1uire the Board o-f 

tate a11,"a ers to cletermine, in accordance lvith la"", 
which one 0£ the canclidate for the office of rep re ·entati ve 

in Congre s " 'a entitled to a certificate of election. 6 o b. 

writ of 1tia 11clc1 rrlit the ecretary of .,tate tate Trea"'urer, 

and Attorney-General, eJ: ~fficio lnnd co111111i ione1~'"', had 

l)een compelled to is ue patents £or 'tate lancl to certain 
})etitioner . . 6 

1 ' tate E..t· rel. chool Dis. vs. Thayer, upt., 7 4 \\7 is. 150. 

!! tate .Ex. rel. Drake vs. Doyle, cc. tate, 40 ~ is , 17 5. 

s State E.c rel. ontinental Ins. Co. vs. D oyle, ec. tate, 4-0 
""txr · 
Yl IS. 220, 230. 

·
1 tate .E.c rel. loan et ct!. vs. \Varner, Sec. of ta,te, 55 Wis. 2 71. 
5 tate E.c. 1~el. M cDill vs. Boarcl of tate anva ser , 30 ,vis. 498~ 
6 1 tate .Ee rel. Com. Pub. Lancls, 60 ,vis. 3 4-4; 70 '\'\, is. G27; 73 

'\Vis. 21 1. 
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Fro1u the e deci 'ion~ it ",.a clai111ecl tl1at a ~ 'tate offi 'er 

"" not cloth eel ,, .. ith di "'cretion in th 1>er£ orma11ce of ofn ·ial 
duty; that hi action ",. t1ld 1) r vi ,,T cl lJ)1 the cot1rt ,,. l1i ·11 
wot1lcl com11el him to perforn1 hi dtit)" accorcli11g to ln ,,T · 
and that in all ca e the court ,, .. oul l in ter1 >r t th la,, .. ancl 

the on titt1tion a11d c m1)el a ·tio11 accorc.li11gl3 .. . 

In all matt r · JJ1tolici .i lt ,·i. · affecting the o,Tereig11t)r of 

the "' tate, it £ran ·hi:e .... , or !Jrerogati\ e r th libertie of 

tl1e 11 ople, the ,vrit of injt111 ·tion i ~ u n a matter of t ri ·t 

1·ight aud duty, a11d the cot1rt hacl no 111ore cli. cretio11 t<> 

"rithholcl it tu re train ,riolation of l)ublic right tha11 t 

,vitbholcl 11l(t11rl(t11111. to nforce J)Ul>li · c.lut)r. 1 'l 'h l)hra e 

·liberiiie" of the 1> })le in jt1cl ic:iaJ e11 e ig11ifie , tl1e aggre
gate })Olitical rig ht ancl franchi.,r: .... of th peo1)l of a 'tate 

at large.2 

It ,va claimecl t hat the ca..,"'.., in, ol ,,.ing tl1e a1)1Jo1iion1ne11t 

of the .. 
1 

tate uncler tl1e a ·t of 1 U 1 affeetetl the li l > rti £ 
the peopl · that the l)rovi io11, f the la,v, if carrietl c>nt 1))7 

the 
1 

e ·retary of ~'tat , ,, .. 011l tl \·ic>late the ( 1 n ti t11 ti<.>n ancl 

lleprive a large portion of th inhnlJitant , that it·, elector"' of 

the ,tate, of an ec1 t1al ancl jt1 t })roportion of 11c>litical I)<),·ver 

ancl rigl1t in the ·hoice of re1>r entati ".. , iu the legi-.,lature; 

in ,vbieh ca e the legi lati\'.·e b oU}' ,Youlcl r 1 train the lil>ert1 
of \-er),. citizen of the 1.'tn.t . ,\Tith e(1ual rigl1t it 111ight 

change the la,v r elating to inheritance antl the juri"tli ·tio11 
-

0£ pro1)er t}· · I t might rai e or l olver the rate =- of taxatio11; 
or lar ·el increa e the number of oflicial in the State ancl 

1 Atty-Gen. vs. R ailways, 35 \\ .. 1. 425 ancl 50 5; ... ·tate E.·. ,·cf. 
Atty-G n . vs. Eatl 'la ir, ~7 ,vi . 400. 

3 Itt re Pierce, 44 ,vis. 441. 
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the ex1)en e of n1aintaini11g them; or (letermine tl1e fee of 

all offi ial ,, ho nforced th mandate of th court. 

F ro111 thi revi ,v of the e ca e it ,, .. a maintained that 

there coulcl be no controver }'" O\ er the original jt1ri"'diction 

c~f the cou1ii to control tl1e action of tl1e Secretary of ,tate 

in the di t'barge 0£ hi du tie ,,~hicl1 a it1 gi ,~ing notice of 

lecti<.>n, "'ere })t1rely mini terial and in ,-ol v·ecl no 1 ment of 

di '"'cretion.1 There ,,~a no <.loul t tl1at, ,vere the act of 1 91 

a co11 titutioual pro vi ion, and "Tere the l 'ecret,1r1~ £ tate 

incli11ed for an)T ren on to di regarcl it, and ,, .. ere he to 

refn e to call the coining election under the ln. ,v the court 

,vould end it'"' mandate to him to compel him to obey the 

la,v. If it appearecl that the la,v ,vbich he !)l'OJ)O ed to obey 

wa clearly in ,1iolation of the on titt1tion, the court wa 

under a olemn duty to art ,,rith equal promptne ::., in re-

trai11ing him from doing a great J)U blic wrong. 

Chief-Justice l~.yan had di tingui hed bet,veen the action 

on a writ u£ injunction and that of 111-a 11(llt1n11 • .L1Ict n(l<,112 u 

comn1ands; injt1nction forbid . .J.ll11idar,i11 compel c.lut ; 

injunction re train wi·ong · and there i ometime a uoubt 

,vhich is the pro1)er writ to i ue. It wa afe to a ume 

that the Constitution gi e inj1111ction to re train e ce::, in 

the same class of cases in ,vhich it give nia12<llz,1iu to up

J)ly defect. 2 

or were there wanting ca e from the supreme courts of 

other Common"'ealths which illu trated the doctrine. The 

Auditor of the tate of Ohio had been enjc)ined £or the p ur-

1 Martin, relator, vs Doyle, Sec. 'tate, 38 vVis. 92; tate E.t· 1·el. vs 
School Dis., 65 Wis. 631. 

2 Rail,vay Cases, 35 Wis. 520. 
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po e of })l'Otecting a United tat bank in that tate in the 

xerci "'e of it franchi '"' , which ""ere threat 11ecl in 1 24 

b an act of th tate 1 gi latt1re in violation of the , n ti-

tution t th nited tate .1 

o th (¾ov rnor and other 'tate offic r acting a a 

B ard £ Liq ui(lation ha l lJee11 re train d from carrying out 

th J)rovi i<>n of a State law in li(l t1iclating a11 i11d btedn 

claimed to b due fro1n the .. ,tat , on the gr 11ncl that t1ch 

action would impair ecuriti alreacly i~ ued and thu v·io

late the o bligati n of the con tract. 2 

In general the nite<l tate court cl arl. ·tabli heel 

the doctrine that i11 the ex rci e c>f e<111ita.ble j11risdictio11 

the offic r of a tate could lJ e11joined from J)roc di11g to 

act un(ler a "'tate la ,v which violat th 'on titt1 tio11 <Jf th 

United ~"tat and invade"' the right of citizen of other 

"tate . 

Thi feature of governm nt the 1>0,ver £ col1rt to de

clare a law or a tatu te 11ncon titutional, i 11eculiar to the 

Am rican J)Olitical y t m and may lJe call d a cli covery in 

civil government. A fundan1ental difference betwe 11 the 

governmental y tern of Great I~ritain and that of the 

United .. 'tate i. illu tratecl in the I lace and function of the 

judiciary in the A111erican y tern, to ,vhich the Briti h ... J' -
tem ha no corre lJonding part. Th la,v in the Unitecl 

"'tate i fundamentall et forth in a 1'Tritten 10n titutio11 

' e tabli hed and ordained l)y the peo1)le of the U nite(l 

tate . ' 

1 0 born vs U. ~. Bank, 9 ,vheaton 739; affirmetl i11 Davis t•s Gray, 
1 G Wal lace, 803. 

!Boarcl ofLiqui<latior1 i•s . ~1aocmb, 92 U .. 53 1; l\Iecha1u Pub. 
Off. i"ect. 997. 
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Tl1e C1on titution £ th nited tate and the law and 

treatie made und r it ar the upreme la,,~ 0£ the land. 

Becat1, e of thi u1Jremacy £ the on titution the everal 

federal .._,tate a ei\"'il corporation maintain theu· exi tence 

by eXJ r · grant . The xecuti\-e, 1 gi lati \"e and judicial 
})O,ver of the l,. nited tate and of the e\Teral tate are 

. u l>orclinated to thi on titution and are controlled by it. 
1 ... ither the Pre ~itlent of the nited "'tate nor ongi·e , 

nor the Gov 1~nor of a tate nor it legi lature, nor it 
court can legally exerci e power incon i tent ,,;th the pro

\Ti ion 0£ the £ cleral on titution. Every tate legisla

ture the1~efor become a ul)ordinate law-making body 

it la,,r lJeing of the nature 'of ])y-law , valid whil t within 

the authority conferred upon it by th on titution, but in

,,.alid or t1ncon titutio11al if theJr go 1Je}"Ond the limit of 

such authority. ' ' 1 1Ul the power of the Engli h tate i 
concentrated in the imr)erial Parliament, and all departmen 

of government are legally u bject to ab olute parliamentary 

control. The Briti h judiciary does not rank with the 

British Parliament a a coordinate b1--anch 0£ government, 

and it might be modified, or even abolished, by act of Par

liament ,vithout violation of the Briti h principle or con-
titutional government. 

In America, on the contrary, the federal judiciary i co
ordinate "\\; th the President and with Congress, and the 

,tate judiciary with the Governor and the legislature. 

The coordination of the powers of the judiciary and the ex

ecutive ancl legislature is usually set forth in a tate Con

stitution, just as the coordination in analogous federal mat-

' Dicey, The L aw of the Ooristitution, Lecture IV. 

• 
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ters j et forth in the Con titution of the United tate . 

By mean of the wi·itten Con titution 0£ the tate, and of 

the United tate the dutie and power 0£ a judge whether 

federal or tate, are clear. The tate i the1·efore, bot1nd to 

con ider a void every act of the legi lature incon. i tent 

with the tate on titution or with the Con titution of the 
United tates. 

A tate judge ha before him two Constitutions, that of 
the tate and that of the United ..,tate . By them the pro

ce of government, both in the ommonwealth and in the 

United tate , is made practically ceriain and clear, and one 

of the chief object of governme.nt i ecured. This organ

ization of government in the tate does not merely produce 

a y tern of check and balance in which the coordinate 

department of the Commonwealth or of the United tates 

are, as it were, pitted against each other £or the purpo e 0£ 
con erving the intere t of the tate, though often conceived 

as the intended expre sion of uch check and l alances. 

The existence and coordination 0£ the tru·ee departments 0£ 
government are rather to be conceived as functional, and as 

the three-fold a pect of the civil unit. The t1nit is repre

sentati 'le ancl con ists of powers delegated by the sovereign 

power in the tate. The entire civil provision is, therefore, 
a device whereby to conserve the interests of the civil organ

ism; to identify them; and to free from uncertainty all civil 
procedu1·e in which they are involved. 

In a representative government like our own, any conru

ion in the terms by which its powers are delegatetl must 
cause civil discord and prevent the people £rom enjoying all 
the harmonious re ult which daily give a definition not 
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only of popular right. and lilJertie , but al o 0£ the normal 

1)rogre <>f the "tate in it indu trial affair . 

Tl1e judicial j "'·tern in 1-\.merican go,Ternment i illu trative 

of one of the mo t remarkal)le volution in the modern 

. tat ; and the ap1>licntion of it £unction in determining 

the harmoniou d velOJ)rnent of ci"ril in titution in merica 

con titute, perha1) , th primar}'" evidence 0£ th claim of rep

re entati ve go,tern1uent to a future of wide exten ion in the 
,v·orld. 

The rue. tion whether the apportionment 0£ repre enta

tion in ,\.,.i con in in 1 1 wa con ti tutional rai ed far more 

than a })Oint of technical procedure in a court of law. An 

act of a1)portionment affect all the political intere t of a 

2tate and it citizen ancl i 0£ uch fundamental importance 

a to con er,1 e ancl correlate or to im1)eril them. The in

terpretn.tion of the valic.lity of that act mu t nece aril test 

the nature 0£ ..t\.me11.can repre entative government. In the 

col1rse of that interpretation not only appear the power of 

the legi ,}att1re to make uch an apJJOrtionment a inter

preted by the coordinate branch of the government, the 

UJ)reme col1rt, but there also appear tbe principles 0£ go -

ernrnent U})On which , uch an ap})Ortionment must be made; 

the apJ)lication of the e principles by the legi lature in a 

legislative act; the interpretation 0£ that act by a coordinate 

branch of that government; the dutie of ministerial officer 

in the tate in the execution of the terms of that act; 0 1·, 

fundamentally, and in brief, the relation which exist be

tween the three repre entati ve agencies in the tate, the ex

ecutive, the legi lative, and the judicia1'y. 

An act apportioning representation thu becomes a test of 

• 

' 

• 
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the quality of repr ent<1ti v g \-.ern111 nt in a fr e co111111on• 

wealth· and i11 it c m1 r he11 i,T n in it J)olitical ffect 

in the relation in " ,.hich it pl,1ce one elector to a11<)th r 

and group of elector to oth r group. , iu it effect in e<1ual
izing the repre -- ntati n of the citizen , of the 'tate it i a 

})roce which exe1n l)lifi tht> character of th ad mini tra

tiou of puhlic affair . T e tecl by th prin ·iple of r pre-

ntati,·e gc>v rnment, an a t a1)1)orti ni11g r pr ·entatiou i 

the e,ridence of a ouncl r of an uu ou11d condition f the 

tate. The j11dicii1l cler art1n nt, therefore, lJeco1ue. the one 
tril)unal through ,vhich t he unla,vful a~ u1n1)tion of })OW r 

l)y the legi-·lati,-e l)ocl can be pre\,.ented ancl by ,vhich the 

action of all le islati ve bodie cn,11 be r trained according to 
the pro, i io11 of a "·ritt 11 1011 titt1tio11. 

The relation 1Jet ,'-" e 11 cc>11rt , of ju~ti \e :111d tl1e legi~ln ti,,.e 

authorit)7 i cl arly laid clo"~u in tl1e Ft(lt r(tli"t. 'l'l1er i 

no po ition,, ay IIamilto11 \\'hicl1 cle1>e11cl 011 clearer 
princjl 1 than that e,1 cr)" act of a d 1 gatecl authorit),., con
trary to the tenclenc}· 0£ th:) ·01n1ni:-- ion l1ncler ,,·hich it i 

exerci eel i voi<l. l. o legi. lati ve act, th ref ore, contrary 
to the ~011 tit uti n can be \,.alicl. 'f deny thi n?ould be 

to affirn1 that the de1)11t3r i gren,ter than hi ~ J)rinci1)al that 
the er~ant i " ab \Te hi ma ter, that the r 1>r entati ,T of 

the people are llJ)erior to the })€OJ>le the111 l v·e , that men 
actiug by \"irtue of J)o,,?ers clelegatecl ma}- do not only,. ,v l1at 

their l>O""er do not authorize lJtlt n,.hat th y forbicl. If it 
lJe aicl that the 1 gi lati , .. e b l )T are them el \"e · the con ti
tutional j11clge of their o,vn })On,. r and that tJ1e cou ... truc

tion they put upo11 them i conclu ive u1 n the other <le-

11artm nt it ma l an ,ver d that thi ca11not lJe the 
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natural pre UIDJ)tion ,vhere it i not to be collected from any 

of the proYi ion in the Con titution. It i not otherwi e 

to lJe "'UJ)po ed that th n titution could intend to enable 

the r J)re ... entati, e of tl1e peor)le to ub ·titute thei1· ,vill for 

that of their con tituent . It i far more rational to up

I o e that the courts ,,~ere cle igned to 1Je the intermediate 

b dy betweer1 the 11eo11le and the legi latt1re, de io·ned 

among ther thing to keep the latter within the limit 

a , igned to their at1thority. The inter1)retation of the law 

i the })l'OJ)er and peculiar pro,Tince of the cot1rt . The on

stitution i in fact antl n1u t be regarded by the jt1dge a 

the fundamental la,v. It, therefore, l)elong to them to a cer

tain it meaning, a ,vell a the n1eaning of any 11articular 

act J)roceeding from a legi lati·ite bo(ly. If there hould 

happen to l e an irrec ncilal)le ,,.ariance lJet,veen the two 

that "Thich ha the uperior obligation and ,Talidity ot1ght 

of course, to be preferrecl · or, in other word the on titu • 

tion should be preferred to the tatute; the intention of the 

peOJ)le to the intention 0£ their ngents. or does thi con

clusion by any means uppose the t11)eriority of the judicial 

to the legi lative power. It only up1)0 e that the po,,-rer 

of the l)eOJ)le is uperior to both; and that "There the ,,Till of 

the legislature, declared in it tatute , stand in opposition 

to that of the peo1)le, declared in the on titution, the 

jt1dge ought to be governed by the latter rather than the 

former. They ought to regulate their deci ion by the 

fundamental la,vs rather than by tho e which are not funda

mental." 1 

1 The Fecleralist, Lxxv111. 
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In tbe l\fa achusetts Convention of 1 20, \Vebster, in 

di cussing the independence 0£ the judiciary, further illu -

trated the fundamental idea thus set forth by Hamilton in 

the F e(le7•ali t. ''It can not be denied, ' aid 1\7 eb ter, 

''that one g1·eat object of written con titutions is to keep 

the department of government as distinct as po jble and 

£or thi purpo e to impo e 1·e traint designed to have that 

effect, and it is equally true that there is no department in 

which it is more nece. ary to itnpo e re traint than the 
legi lative. The tendency of thing i almo t always to 

augment the po1\,.er 0£ that de1)artment in its relation to the 

judiciary. It i the theory and plan of the Con titt1tion to 

re train the legi lature, as well a other departments, and to 

subject their acts to judicial deci ion ,·vhenever it appear 

that such acts infringe con titutional limits. The Constitu

tion i the upreme law. Any act of the legi lature, there
fore, incon i tent with the ll})reme law, mu t yield to it; 

and any judge seeing thi incon istency and yet giving effect 
to the law, would violate both hi duty and his oath. '' 1 

In illustration of the same principle, Chlef .Justice l\Iar-
hall declared that the object of a ,vritten onstitution is 

not only to define and li1nit the powers of the leg·i lature, 
but also to prevent tho e limits from being mi taken or 
forgotten. 2 

:r o principle in American law is better established than 
that of the independence of the judiciary and its right and 
duty to decide the constitutionality of a law. The applica

tion 0£ this principle in the case affecting the constitution-
1 Webster's Works, rrr, 29, 30, 31. 
2 Marbury vs. Madison, 1 ranch 137. 
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ality £ the \Vi con "in apJ)Ortionm nt act of 1 91 illu trated 
the rio-ht and po,,·er of the upreme court of a tate to enjoin 

the .. ecretary of 'tate fr m making and pulJli bing notices 

for an lection under uch an act. The (Ille tion of juri dic
tion \\1 a , th refore, ettled. But ,va the act it el£ unc n ti .. 

tutional? 
In order to determine whether or not the act \Y'a" uncon

titutional it became nece ary to e ... amine the prov·i ion of 
the k.'uite Con titution cone rning a1Jportionment, and in 
uch an examination the debate in the con ,Tention ,vhich 

framed that "on titution are primary evidence. The article 

in the, i con in 'onstitution 1 on the apportionment of rep
re entation differed omewhat from the pro1 o ition on the 
subject originally introduced in the convention. It ,va fir t 
pro1)osed that the meml er of ............ embly hould be cho en 
by single di trict , annuall)~, on the day of the general elec
tion, by the ql1alified elector of the di trict , and that 'en
ator hould be ch<> en for two }Tear at the ame time and 

in the ame manner as member of -'-........ embly. enator 
were to be chosen in each enn.torial di trict and, at the fir t 
session 0£ the legi lature, were to be di vie.led b)T lot into 
two equal cla es; the eats 0£ the fir t cla to be vacated at 
the expiration of the fu· t year, and of the second cla s at 
the expiration of the second year, o that one•half of the 

enate should be chosen annually. 2 

This provision created what i kno,vn a the doul le di -
trict system-two senators in each di trict-and illustrate 

1 w· . C A ' 1scons1n onst., rt. 1v, ec s. 3, 4, 5. 
2 Journal o.f the lPtsconsin, t<.tte Oo1zstitution,al Con ue,ition,, .Mad ... 

ison, W. T. Ten11ey, Smith and Holt, Printers, 1848, p. 117. ~ 

• 
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the per i tency 0£ the idea held by the framers of Con titu

tions in the northern tates, that local repre entation houlcl 
al ways be preserved. To re triction were placed upon the 

legi lature in making either a embly or enatorial di trict . 

In the di cu ion 0£ thi apportionment, an amendment re

quiring that di trict containing the rec1ui ite 11opulation 
hould be as compact a po ible 1'Ta ado1 ted \vithout di -

sent.1 Whether the meml)er of A sembly hould l)e elected 

from single di tricts within a county, or on a general county 
ticket, wa finally determined by providing £or ingle dis
trict . 

In orde1· to prevent gerrymandering, it wa decided that 
the convention it elf should make the first apportionment 
and not leave it either to the legi lature or to the county 
boarcls. The senatorial district were to be of convenient 
and compact ten'itory,2 and no a embly district wa to l)e 
divided in the formation of a enatorial di trict. 

In 18 1 the Con titution of ,,ri consin wa amended and 

the e ions of the legislature were changed from annual to 
biennial. The amendment pro\Tj_ded that members of As

sembly should be chosen biennially by single di tricts; that 
the e di trict hould be bounded by county, town, ward, or 
precinct lines, hould con ist of continguou territo1~y, and 
be in a compact form as practicable. enator were to l)e 
elected by ingle di trict of convenient, contiguous terri
tory, and, a before, no a .. embly dj trict was to be divided 
in the formation of a senatorial di trict. 

1 Id. p. 255. 

:? '·Cont ig uou territory" is the wor<l ing of the clau e. 

• 
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Therefore in ortler t l)ro"re the 11ncon. titt1tionality of the 

ac of 1 Hl it , a nee ary to ·h ,v that it apportionment 

did not com11ly ,·vith the provi i n 0£ th on titution. 

Tl1e exce over tl1 11nit 0£ re1)re entation in certain di -

tri t , and the deficiency in other di trict , \'\"ere xhibited 

t 1)ro,re tl1e 1>lain deviati u. It , a h wn al o that in the 
formation of the di "trict the con tituti nal provi c.ion for 

co1upa ·t territorJ' hi1d been ,riolated. 1 

The intentio11 of the framer of a ~ t.:<ite "on titt1tion i 

be t l n ,'.vn fr()In the debate in the convention "·hich framed 

it. The debate in the "\\7i con in c n ,-ention of 1 4 how 

that the y ten1 of apportionme11t, finally incorporated in 

the on titutio11, ,, .. a to pre erv co11nt line ,vhich ,voul<.l 

follo,v· the adoption 0£ the ingle di trict }' tern. The 

fundamental idea in re1)re entation in .t\.m rica, that each 

county i a cor1)orate commu11ity con tit11ting a re1)re enta

tive unit ha\Yi11g co1nmunal intere t , ha been illn trated 

repeatedly in the formation of all the tate on titution"', 

and was at the ba i of the theory 0£ repre e11tation in '\'\ri -
c n in. The co11nty houlcl be \-ie~ved in the light of a 

family. It wa necessary that indi,tidual right hot1ld be 

defined and that no difficulty be left for the head of the 

family to ettle2-au idea l)atriarchal in antic1uity, and earl 

illustrated in th ci \ il organization of ew England a well 

1 1'he excess or tl1e deficiency i11 po1Jrtlation in tl1e di tricts, ~ it,h 
maps aho,ving the unio11 of count1 s or towns unclcr the Act of 1891 

witl1 much historical a11d explanatory matter, are give11 in an e ~bau t
ive pampl1let on 11/,e Gerry1nctn(ler o.t· lVisconsin, .A l?euieH) o.f the 
L egisllttive ~1pportio,i1nent . .:1ct o..f' 1891, by A. J. 'l"urncr, of Portage, 
Wisconsin. 

: .Debates, Wi "'co11ain onve11tion, 1848 . 

• 

• 

• 
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a 0£ the middle and southern Colonie . Each organized 

county wa conceived a having separate intere t ; a being 

a small republic that could not be p1·operly repre ented ex

cept by it resident citizen .1 It may be con idered as et

tled in American government that the county, organized a 

a corporation is the fundamental unit of representation, and 

that a county can be re1)re ented only by it~ own citizens 

who re ide within its boundarie and who are identified ,vith 
it commercial intere t . 

.Althot1gh W eb ter, in tbe ira achu etts convention 0£ 
1 20 denied the legal and l)olitical claim which were put 

forward by Judge Levi Lincoln and other in defence 0£ 
corporate repre entation, it mu t be admitted that the cour e 

of the evolution of representative government in thi coun

try ha b1·ought out clearly and indi l)utably the legal ancl 
political claims of the cot1n ty to this fundamental l)lace as 

a political co1·1)oration. There was a particular application 

of this idea in the making of the Wi con in on titution 0£ 
1 48, expres ed in the language 0£ a member 0£ the con

vention, '' that l)opulation should not be the l)asis of repre-

e11tation, '' '' that territory should be the ba i in par ticttlar, 
ht1t population in the main,'' 2 implying that one county, 

though mall, should be entitled to representation as well 

as another though large, but that the t1nit 0£ re1)resentation 

hould be a number 0£ l)eople witl1in an organized territory 
that i , wi.thin a county. Therefore, as the county lines 
alYvay partially coincided with the town and ward line , t he 
n1eaning of the word county in tl1e Con titution woulcl be 

1 I cl. p. 385 . 
2 D ebcttes, p. 390 . 

• 

• 
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,v11olly lo ·t if i11 the aJJJ)Ortionru nt of repre entation 

the e line ""ere di regarclecl. Thi interpretation con£orn1 

to that J)rinciJ)le of con titutional la,, laid do" n lJ)'" J ll tice 

oole)-r, that efre ·t i · to be given i£ J)O ·il)le to the ,,,.hole 

ir1 trt11nent, a11d to ever}" ection and cla11 e, ancl in fa\"Or of 
a co11 tru tion ,vhich ,,·ill render e,· r1· ,vord operati\·e. 1 

\7\7hat J)o,ver at1tl1orize an a11portionment of repre enta

tio11 to be 111ade? Doe it re icle in the legiqlatt11·e or i the 

legi lature t be an agent in exer ·i~ing tha.t J)O"' r? -'

polver affecti11g o ft1nda.ment1llly the intere t of the people 

0£ the 1. tate mu t be defined in n. ,,rritten 10n titt1tion, in 

orcler to a,·oicl the ci,ril conf11 ion ,vhich it nbu e ,,rould 

produce. 1\n aJ)})Ortioument of re1 re entation b3-r the legi -

lat11re, therefore, i11 \·ol \'e. the po,·ver"' of the legi latnre, and 

the relative au thoriti)· 0£ a legi lati ,.,e act ancl of the on ti• 

tntio11 itself. ~ uch an ap1Jortionment mt1 t have for it 
original authority the ,,"ill of the o,er ign po,ver in the 

tate, ,vl1ich, in the merican political y tern re .. ide in 

the l)eOJ)le and not in an}~ branch or de1)artment £ go ern• 

me11t. ~ The Con "tit11tion, therefore, limit the po~1er of the 

legislature. It doe not merely <.lirect what the legi lature 

shall clo, but £ orl)ids the legi latl1re to do certain tbi11g . 3 

In con truing a 'on titution, the a.rue rule in the interpre

tation 0£ language are a1)1Jlicable a in con tr11ing the act 

of a legi lature. 4 

1 Cooley, Constitut?'.01ial Li,n,itations, 5th ed., pp. 70- 71. 

!?Bashford vs. Barsto,v, 4 Wis. 567. 
3 tate E~r rel. Brayton vs. ]\Ierrimar1, 6 '\Vis. 14; \ 7 arney t\~. 

Justice, 8t> l{y., 5 6 0. 
4 1 ;. & B. A1n. tat. p. 35. 

• 
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The on titution and a law pa ed by a legi~Iature are 

not of the ame rank; when they co11flict, the law mu t gi,e 
way to the Con titution. I t i the function of the court~ to 
determine whether uch conflict exi t . 1 

The rapid trengthening of the national government ha 
attracted to it the attention of tate men ancl 0£ ,v1'iter on 

government and juri 1Jrudence but little attention ha been 
given to the development of go,Ternment in the ommo11-

wealth ; yet without a kno,,·ledge of thi clevelo1)ment it i 
impo ible to under tancl the origin, nature, and e\,.ol1.1tion 
of American democracy. 0£ the princi1)al aid it1 our tinder• 

• 

standing of the government of the ommon,vealth there 

exi t the work of the con titutional conv·ention , much of 
which exi t in })rint; the act , pulJlic and private of tate 
legi latu1·es, nearly all of which are printed ; the ordinance 

of citie , and the re1)ort of judicial deci ions in the uperior 
courts of record in all the ' tates. In the cleterrnination of 
con titutional qt1e tion the proceeding in con titutional 
convention are primary evidence, and it may lJe laid do,vn 
as funclamental in American go,Ternment that in the inter
pretation of a tate Constitution the meaning of word a 

construed by the peo1)le at the time of its adoption and the 
remarks made by the members 0£ the conv·ention ,,?bich 
framed the fundamental la \V are trong primary evidence. 2 

The principle has been touched on by Ju tice Cooley, that 
every on titution ha a hi tory of it own ,vhich i likely 

1 Cooley, Goristitution,ltl Lirnitations, 5th ed., p. 55. 

~ Railway -io. vs. Taylor 10., 52 \Viscon in 37, 63, 64. Uooley, 
Go1istitutional L irnitatio,is, p. 8 1. Bn.y 'ity vs. tate Trea urer, 23 
Mich. 506. 
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to be n1ore or le " }) culinr and unle interpreted in the 

light of its hi tory i. liable to be c n, trued to expre "' pur

po which \V r 11 \1 er in the mi11d of the }Jeople when 

agreeing to it. In the interpr tat.io11 0£ a on ,.. titt1tion 

therefore, a cou1t of la,v keep in mind thi hi tory and the 

time and circum tance under which the on titution wa 

formed, in orller to ~'enforce th la \V \V hich the people have 

1nnde and not ome other Ja,v ,vhich the word,., o-f the on-

titution may po i}Jly be 1nade to e 'pre ." 1 

It follow that ,vher1 a on titution pre cribe the manner 

of making an ap1)ortionment of repre entation it i in 

effect, a prohibition of any manner ave that 1)re"'cril)ed.2 

An act of a legi lature evading or in validating the pur1Jo"e 

of the 1
0n titution, ,vhether x1Jre ed or implied i , there

fore, void.8 1\. l)ro,yi ion of the ()11 ... titt1tion which declare 

the manner in which an a1)1Jortionment bould be made mt1 t 

be con trued according to the ordinary meaning of ~"ord a 

under too(l at the time ""hen the Con "titution wa made 

and i£ l)y clear e.xpre ion or l)y i1n1)lication, the legi lature 

be excluded from pt11· uing any cot1r e, uch limitation i"' a 

,
1 alid as if the legi latnre ,vere prohil>itecl from that cour e 

by a l)ecial }Jro,1ision of the on :'.',titl1tion. The effect i the 

same as if the legi lative act were repugnant to uch a 

s1)ecial provi ion. 4 A con titutionnl pro\ri ion i not 1nerel 

directory, to Le obeyed at the di cretion of any of the de

partment 0£ the goverument· 6 uch a l)rovi 'ion i mandatory. 
1 P eo1>le vs llarding, 53 ~iicl1. 485. 
2 tate Ex rel. l\Iurphy vs. Bar11es, 24 Florida 20. 
8 People vs. Albertson, 55 . Y. 50. 
4 Page vs. Allen, Penn. tate 338; S. C., 08 A1n. Dec. 2 7 2. 
11 llunt us. The tate, Texas and \. ,v. 111. 233. 
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The legi lature in making an apportionment mu t not 

deviate from the mandate of t he Con titt1tion; nor can it be 

conceived to have any di cretion in the exerci e of it p o,v

er in making an apportionment. It mu t proceed accorcl

ing to the plain interpretation 0£ the langt1age of the on

stit ution it elf. It might be aid that \vhen a legi ]att1re 

lays off a tate into congre ional di trict i t exerci e~ a 

p olitical, di cretionary p ower, for \Vhich it i r e 1>on ible to 

the 1Jeo1)le. It may be asked wl1at i the di tinction l)e

tween the political and the legi lati ve J)Ower ? The on ti 

tution might have ve ted t he power to make an ap1)ortion

ment 0£ representation in the Go,rernor, in the cot1rt 0£ 
• 

lay\' , or in a commi ion pecially organizecl for the pt1rpo e. 

In 1 70 the peo1Jle of L oui ia11a en11)0\vered the Go,1ernor 

and ecretary of tate to '' a cer tain ancl fix the apportion

ment of the tate £or members 0£ the fir~t h ou e of re1)re

sentative . ' In Ohio, by the Con titution of 1 50, the polver 

for making such apportionment was \ .. ested in a board of 

tate officer . In either ca e the p ower to di t rict a tate 

would be re tricted by the Constitt1tion itself. Legi lative 

l)ower extend only to the making of law , and in i t exer

ci e it i limited and re t ricted by the paramount authority 

of the Federal Con titution and of tate Constitutio11 . P o

litical rig ht do not differ, as subjects of legi lation, from 

any other rights of a free J)eople. An apportionment of rep

re entation affects the interests of political parties, l)ut sl1ch 

intere t are in no in tance cognizable under a tate Con t i

tution. In the administration of the affairs of a Common• 

wealth, it. countie and towns are political subdivisions and 

are factors to be considered by the legislature in its act . 
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Th 1 gi. latt1re ,,,.l1i ·h ,1i< late a re triction of the ('on titu

tio11 relating to the cot1nti and to""ll , or ne relating to 

tl1eir J)0'11 er~ of local elf-go,rern1nent, l)y de1)ri,Ting them of 

th right <1£ ..ielf-go1lernmeot a11d tl1 equality of reJ)re enta

tion, tran c nd ; it · l>O\\1er . 

It i not nougl1 that an a1)portionn1ent. of repre entation 

m rel}" redi trict tl1e ' tate. The power of the legi .. lature 

i 11ot ab-.c ol,1t in :-uch an a1)J)Orti nment ancl the court 

muRt cleter111ine it eon titt1tio11ality. l ~n apJ)Ort,ionm nt 

act n111st l)e trictl}" on trt1ed; becati. e th "' tate on titu

tion expre ly indicate. the direction in -nyhich the legi la

ture l1all go in n1aking uch an apportionment. There are 

J)O"' rs of the legi. latt1re uncler the 'on titt1tion which are 

not o re. tricted · but an exainination of all the tate Con-

titution , from the earlie t to the late t di clo e the grad-

11al and clo. er defi11itiou 0£ the l)roce s by 1'"hich an appor

tionment of re1)re entation hall 1Je made. Directly after 

the I evolt1tion this definition of proce began and it ha 

continued until the pre. ent. time with ever increa ing preci

sion, and con eql1ently with limitation of the power of the 

legislature to ap1)ortion re11re entation. 

The whole weight 0£ repre entati\Te government £all upon 

the ec1uality 0£ re1)resentation. Any \Tariation from a ba i 
of ec1uality will di turb the civil poi e. Thi proce s of de

fining the duties and powers of a tate legi lature in ap1)or

tioning representation i from uncertainty at the close of the 

eighteenth century to certainty at the close of the nine

teenth, and the language 0£ the ommonwealth onstitu

tions themselves demon trates that it was the intention of 

the framers that the power of ap1Jortionment hould be 
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""trictly con trued. A certain definiti(>n 0£ the power 0£ 
each branch of the government· a certain definition 0£ the 

right " ·hich the people have delegated to their re1)re ent

ative ; a ce1~tain definition of what right they have retained 

unto them. elve ;-the e can be made by a written on titu

tion. The limitation on the power 0£ tate legislature , 

"Thich ha developed o rapidly in the later tate on"'titu

tions in the numerou inhibition on pecial legi lation, are 

of a imila1~ nature although not of a imilar rank with the 

limitation upon the legislature in making an apportionment 

of repre entation. 
Early in our national history, l\Ir. Justice Paterson, of the 

u pre me ourt of the United tate , defined the relation of 

legi latures to the Constit ution: they are the creature of the 

Con titution; they o,ve their exi tence to the Constitution; 

they derive their powers from the Constitution. It i thei1· 

commi ion, and, therefore, all their acts mu t be comform
able to it or el e they will be voitl. The Con t itution i ::, the 

work, the "rill, of the people themsel ve in their original 

sovereign, unlimited capacity · law i t he work, the "rill of 

the legi lature in their de1·i vati ve, ubordinate capacity. 

The one i~ the work of the creator, the other of the creature.1 

I£ an act of the legislature districting a tate is declared 
uncon. titutional, it doe not follo,v that the court ,vould 

thereby make an apportionment act and ubstitute it judg
ment for that of the legi lature. t1ch an a umption con
fuse two department of government. The court in declar

ing a la\.v 11nconstitutional doe not thereby make a new law. 
It i the function 0£ a court of ju t ice to declare the law. 

1 Van H orn vs. Dorrance, 2 D allas 308. 

• 
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It i tl1e function of a court to determine whether the con

titl1tional pro,?i ion for an ap1)01-tionme11t of repre entation 

ha'-"' been obeyecl b)'" a legi lntiv act brought before i t for 

adjudication by due J>roce. of law. 

I t "'a contended l>)1 t he 1 arned coun el ,·vho repre ented 

the ,tttte ag·ain t the ecretnr}.,. of "tate in the ca e involv

ing the '"\\.,.i"'con in a1)1)ortionment of 1 01 that the act 

,,iolated the 1)ro,·i "ion of the on titt1tion, and that the 

court hacl juri "'dictio11 to determine not only the con t it u

tionali t)r of the net, lJut al to i" ue an injunction pro

hi biti11g the ~ 'ecretar;' fron1 i" uing notice, of election under 

t he act. 

Tl1e deci ion of the onrt ,va 1011g and able. It affirmed 

its o,,·n juri dictio11 in the ca e, ,v·hich meant that the que -

t ion i11volved ,,ra 011e pl1blici j1tJ'l'\ 1)re enting a ca'"'e in 

,v hich the inter1)0 itiou of the court ,,-a req uirecl to pre er,"e 

the 'tate' prerogati1le of legi lation becau e the enate 

and As em bly electecl under an t1ncon titutional a1)portion

ment act wo11lcl not l)e boclie ,vhich could law£11lly exerci e 

the J)rerogati v es 0£ legi lation. The co 1111: had original 

jurisdiction because the ap1)ortionn1ent act, i£ uncon titu

tional, ,vould deJ)rive th e p eo1)le of ec1ual re1)re entation in 

the legi lature, a right guaranteed them by the on t itution. 

01· ""as the j11ri cliction of the co11rt an inva ion 0£ the 

constitutional provisions 0£ the legi lati ve de1)artment, but 

an inquiry into tbe con~titutionality 0£ the law. The ca e 

concerned matters strictly JJublici jiil'i in ,vhich no one citi

zen had any s1)ecial interest other than t hose common to all 

citizens. The case was, therefore, properly brought by the 

A ttorney-General in the name 0£ the tate on a complaint 

• 
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made to him by a p11.Yate citizen;1 nor was it nece sary that 

the private citizen hould be joined with the Attorney-Gen

eral in the complaint nor that it be ho,vn that either he or 
that citizen had any pecial intere t in the ca e. 

An act 0£ the legi lature apportioning the tate into en
ate and a emlJly di trict i pa~ ed in the exerci e of its 

legi lati ve and not 0£ it l)olitical powe1· and, therefore, the 

con titutionality of uch an act is the subject of juclicial in
quiry. The Secretary of tate i a mini terial officer, and 

hi duty in re pect to the notice of the election of members 

of the enate a11d of the .L\. em bly under an ap1)ortionment 
act are mini terial, not I olitical ; if uch an act i unco11 t i

tutioual, he 1nay be re trained l1y injunction from proceed
ing uncler it . 

The pro\ .. is ion of the Con titution req11iring the legi la

t ure to ap1)ortion the tate are 1nandatory and not ubject 
to legi ""lati ve discretion. And when the onstitution de
clare that a sembl and enatorial di tricts hall be 

bounded by county, precinct, town, .or ward line , and shall 
con i t of contiguous territory in a com1)act form as prac
ticable, the integ1·ity of county line mt1 t be pre erved and 
the formation 0£ a di trict partly out of 011e, or of mo1~e 

than one county, or of a fraction of another col1nty, or of 
fractions of e,eral countie , can not be macle, and 11ch a 
law violating the onstitution will be void. 

uch a law further violated the Constitution i11 it a1)por
tionment 0£ population, for t.he Con titutiou required the 
ap1)ortionment of the tate to be according to the number 

of inhabitant . A s the number of enators and of member 

1 A. J . Turner, E sq., of P ortage, \'7 i con in. 



of ..c-\.., embly nre cletermined l)y the on<:,titt1tion, the unit of 

repre entation could, therefore, be k110,,·n UJ)On the l)a i. of 
the fed ral c n u . ..c\.n a1)1)ortion1nent } y which tl1e mo t 

1101)11lot1 enate di trict contained ..:ixty-eigbt thou and and 

the lea t J)Ol)t1lou thirty- e\"'en thot1 and and by ,vhich the 

1no t J)Opt1lou a .. eml)l)1 cli ·trict con~'lined tl1irty-eight thot1-

n,ncl ancl the 1 a t J)OJ)t1lou.: ix thou "'ancl, '"°a not an appor

tionment according to the meaning 0£ the on titution. The 

everal J)rovi ion. of the act a1)portiouing the tate were 

largely depend nt on each other · therefore, if orue of the 

di trict ,rere a1)portionecl uncon titutionally the entire act 
would l)e \Toid. 1 

Tl1e cot1rt i11 thi-3 celel)ratecl ca e not 011l3T entered into an 

exn1ninatio11 of it own j nri~ diction, bt1t al 'O ,vith e<111al 

learr1i11g et forth everal l)rinciple of re1)re entati,.,e go~ern

n1ent i11 1\.m rica. The (1ue tion before the cot1rt affected 

the integrity and tal)ilit)· of the political .. · tem. ..A.n ap

portionment act affect no one cla of peo1)le, no one local

ity, but all the 1)eo1 le of a tate in their collective and in

divic.lual right ancl intere t . uch an act can not be de

clared void becau e it v{a uppo ed to \7 iolate the natural 

social, or JJolitical right of the I eo1)le, unle it wa made 

clear that the act wa ,1iolati ve of right gt1aranteed or pro

tected by the on titution. It wot1ld not be ufficient to 

show that the act ,1iolated principle of government unle 

the e IJrinci ple were placecl beyond legi lati ve encroach

ment by the Con titution it el£. or was i t sufficient that 

1 1tate E e ,·el. Atty-Gen. us. Cunningham, ec. of tate, ircnit 
Cou.rt of \Viscon ·in, liarch 22, 1892. :r orthwestern Reporter, 
Vol. 51, 725 . 
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the act in a general en e wa oppo ed to the pirit of the 

onstitution. The uncon titutionality of uch an act con

isted in it repugnance to the expre ed provi ion of the 

Con titution and to tho e limitation necessarily or conclu-

ively implied from it; for in all matter of unlimited dis

cretion, or in matter involving only con ideration 0£ pub

lic policy, the determination 0£ the legislature mu t be final 
and conclu ive. The court could not change it. 

or could the act be held void becau e of any supposed 
improper motive or uncon titutional intentions of the legi -

lative body which had pas ed it. Rea ons of public policy 

forbade a judicial inquiry made with a view 0£ defeating the 

operation 0£ any public legi lative enactment. rrhe motive 

of the legi lature are not the subject of judicial inquiry. 

uch an inquiry can only be made into the powers of the 
legislature under the Constitution. The ancient doctrine 

that the king can do no wrong applie to the motive of the 

legislative body, £or it i never suppo ed that the legi lature 

ha acted improperly, unadvisedly, or from other than pure 

public motives under any circum tances, when acting within 
the constitutional limits of its authority. 

The right to be guarded by an apportionment act are of 
such a character that provi ions regarding them in the Con

stitution are to be construed a mandatory and not as direct

ory merely. The langt1age of a Con titution, therefore, was 
a proper sul:>ject £or interpretation, under the general princi
ple that effect is to be given to every clause or ,vord of a 
statute, and that no word was to be treated as unmeaning i£ 

a con truction could be legitimately found which would pre-

erve it and make it effectual-a rule applicable with special 
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force to written on ti tution , in 1vhich the JJeople are pre

urned t have expr . e(l them el\·e in care£t1l and mea ured 

term corre l)Ontli110· in importance to the po"~er delegatecl 

leavi11g a , little a JJO. ible to implication.1 

The e11tire con ~titutional hi tor}- of ,, ... i con in ho""ecl 

that it ~ra the intention of the maker of the on titution 

of 1 4 to av· id OJ)ening the door to gerrymandering. In 

con ideration of all the fact and circum tance and ha\ ... ing 

due regard to the language of the on titution, the cot1rt 

lva com1)elled to the conclu ion that the on titution wa 

not intencled to J)ermit the legi lature to di memlJer any 

county in the formation of cli tric , but that the legi lature 

,vas J)rol1ibited from })lacing one county, or more than one, 

and a 1Jortion of a county, or portion of two or more coun

tie , in the ame a eml)ly di trict, ancl that uch prohibi

tion w re found in the con titutional provi ion which re

c1 uired that as embly di trict hould be boundecl by county, 

to"rn, 01~ ,vard line . 

The princi1)le 0£ apportionment according to population 

wa violated in the act 0£ 1 91. '''The cot1nty i the pri

mary territorial unit in the formation of as embly di trict , 
and member of Assembly mu t fu~ t be apportioned to 

counties." There mu t, therefore, be ubstantial equality 

of re1)re entation in pro1)ortion to population a bet"1een all 
the different counties, and between di trict compo ed of 

two or more countie . 2 As the assembly di tricts were the 
unit of civil measure, the enatorial districts could not be 

formed until the assembly districts had been properly ap-

1 Cooley, Oo1istitutiorial IA'niitations, p. 72. 
2 1. W. Reporter, Vol. 51, p. 744. 
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p ortioned. The act 0£ 1 91 wa , therefore, unconstitutional 
and void. 

Because of thi adjudication the Governor of the tate, 

on the fir t day of June, 1 9 2, is ued a proclamation con

vening the legi lat ure in . pecial e sion on the twenty-eighth 

day of the month, to a1 portion the tate into senatorial and 
as em bl y di tricts. 

The legi lature assembled and apportioned repre entation 

in the tate but it act wa as much in violation of the Con

titution a the act which the court shortly before had de

clared uncon titutional and void, and thi econd apportion

ment act became the ubject of judicial examination in the 

upreme Court on tl1e ground that, like the preceding act, it 

was unconstitutional. The apportionment 0£ 1 92 varied but 

little in it method from that 0£ 1 91. Although it appor

tioned the tate according to the di visions of county, town, 

and ward line , like the preceding act, it grouped the popula

tion uneqt1ally, so that the variation from the unit 0£ repre

sentation wa a de:ficiency of more than twenty thou and of 

the population in the fourth senatorial di trict and an excess, 

in the seventeenth cli trict, of nearly fifteen thou and. im

ilar ,rariation from the rep1 .. esentative unit were made in the 
assembly district . 

Meantime a imilar ca e of the violation of representation 
had arisen in l\iichigan, 1 and the upreme Court of that 

tate declared that the t ime had arrived £or plain speech 

again t the outrageou practice or gerrymandering which 

had become so common in the country. It had been too 

l ong suffered without rebuke and it threatened not only the 
1 

Giddings vs. Blackner, 52 T . W. R ep. 544. 



peace of the p opl but the p rmanency £ free in titution . 

The right of the p ople coulcl be aved bj~ ongre alone, 

"~ 110 coulcl gi\'e them a fair count and quality of repre en
tation. E,Ter).,. intelligent cho 1 boy knew the motive of 

tl1e e legi lati ,r a1 portionmen t . ~It i idle for the court 

t excu e the act on ther ground. or to keep ilent on the 

real rea. ·on, vthich i"' nothing more or le than 1)a1i:i an ad

vantage taken in defiance of the on tit11tion and in utter 

di regard 0£ the right of the citizen. 

The principle ot ap1)or-tionment wa well illu trated by 

"\\Y elJ ter, in 1 '32 in hi re1)ort to the enate on the appor

tionment of repre entation in the nited ~tate . 1"l. on ti

tution mu t be tinder tood not a req11iring an ab olute rela

tive equality, beca11 e that ,vould be c1emanding an im1)0 ,_i

lJility, but a req11iring Congre"' to make an a1)portionment 

of repre entation among the everal tate accorcling to thei1· 

res1)ective number a near a may be. That which cannot 

be done perfectly mt1 t be done a near perfection a po i
ble. If exactne from the nature of thing cannot be ob

tained, then the greatest po ible a1)proach to exactne 

should be made.1 Congre i not ab olved :from all rule 

merely becau e the rule 0£ })erfect ju tice cannot be applied. 

In such cases the approximation become the rule, it take 
the place of that very rule ,vhich ,vould be preferable, but 

which is found to be inapplicable and because it i an obli

gation of binding force; the neare t approximation to exact 

truth or exact right, when eithe1' cannot be reached, prevail 
in every case, not as a matter 0£ discretion but a an in tel· 

ligible and definite rule, dictatec,l by jt1 tice and conforming 

1 Webster's lV01·lcs, 111. p. 3 7 5. 

• 
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to the common ense of mankind· a rule of binding force in 

each case to which it i applicable, and no more to be de

parted from than any other rule or obligation. 1 o it may 

be laid down a ettled in tate go,Ternment that repre en

tation hall be a1Jportioned to po1)ulation a near as may l)e.2 

It may also be laid do,vn a a fundamental principle 0£ 
American government that in apportioning representation 

the discretion of the legi 0 lature is limited by the mandates 

of the onstitution which are to be car11.ed out as nearly as 

po sible. The pur1)0 e of the written Con titt1tion i to 

eliminate from legi lation the element of mere arbitrary dis

cretion. Otherwi e the legi lature will trample upon the 

Con titntion, and the tatute will take the place of the fun

damental law of the Commonwealth. Equality of re1)re-

entation is a princi1)le in American govern1nent; therefore 

it wa never contemplated in a Constitution that one electo1· 

should pos es more influence than another in the per on of 

a re1Jresentative or a enator. Each elector in the Common

wealth i pos essed under the Con titution of equal poiver 

and influence and uch equality lies at the ba is of free gov

ernment. The right to equal suffrage is a high right exer

cised by a citizen in a free country, and equal repre entation 

is the expression of that right in the making and in the ad

ministration of the laws of the land. A ,vritten Constitu

tion fixe the right of the elector beyond dispute. It re

duces his rights and privileges to a certainty, 0£ which a 

cot1rt 0£ ju tice can take cognizance. The legislature can

not deprive him of his rjght to such equal representation.8 

1 
'tory, Commentaries, 11, 682, note, and Kent Co1rimentaries, 1, 23 1. 

tPeople vs. Cannaday, 73, N. C. 198. 
s Vol. 52, . "\V. R eporter, 946. 
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It wa argued, in def en e of th econd gerrymander in 

,, ... i con in, hat an equal appo1iionment or prOJ)erty wa a 

k uflici nt et1uiv·alent £or a \~ariation in population in two di~
trict -a doctrine ,vbich wa a revival and a perver ion of the 

doctrine of property a a ba i of go~;rernment advocated by 
,,rel> ter event}T year lJefore. In thi econd deci ion, 

handed do,vn by the upreme ourt of ,, ... i con in on the 

e\1 enth of ctolJer 1 92 the opinion in the prev·iou ca e 

,,rere re-affirmed, ,vith the aclclitional opinion that when a 

di t rict ,vith l e" })Opulation than another wa gi·v·en the 

ame repre entation beca11 e of the greater value 0£ the pro1)· 

erty in it and on account of the nature and character of it 

})Opulation and 0£ it bu ine intere t , a con titutional a1 -

portionment 0£ repre entation had n t been made. Not 
nly hould uch a di trict be bouncled b.)r count}~, town 

precinct, or ward line ancl con i t a far a practicable of 

contiguou territory in compact form bl1t the legi lature in 

its apportionment hould al o make t he di trict a nearl a" 

may be according to the number of inhabitant ; an unec.1 ual 

di tricting was beyond the di cretionary poi;-•{er of the legi -

lature. 1 

The evil running through the e uncon titutional act wa 

theiI· assumption that the only limit to the di cretionary 

power of the legi lature, in making uch apportionment, wa 

the maj or and minor fractions of the unit 0£ repre entation · 

in as erting a broad discretionary })O"rer in t he formation of 

assembly district by giving to the inhabitant of one a -

sembly district three times the rep1·e entati ve power pos -

1 t~te Ex rel. Lamb vs. ttnningham, ec. of 1 taie, N. \V. R e
porter, Vol. 53, p. 35. 
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ses ed by another · and in the formation 0£ enatorial di trict 

by giving to the inhabitant 0£ one of them more than tYvice 
the repre entative power po e ed by the inhabitant of an

other. For uch o bnoxiou tandar(l the Con titution gave 
no warrant and would not l)ear uch a con truction. 

The fir t "\Vi con in ca e was the fir t in thi ·ountry in 
which an entire ap1)ortionment act wa pa .·ed Ul)Oll t)y a 

court. The attorneys representing the intere t of the Com
mon wealth Vt"ere in great do11bt whether the cou1·t would 
take juri diction 0£ the ca e, but the court })laced no ob-

tacle in the way and the matter 0£ j uri diction proved to be 

a imple one. The ca e i al o im1Jortant a u ·taining the 
right 0£ a private citizen to bring an action JJ11olici }21,ris 
without the con ent of the Atto1~ney-General. 

The gi·eat ignjficance 0£ the judicial deci ion in the e 
ca e implies that the power which a legi lative body i 
compellecl to exercise by the on titntion cannot be consid
ered a di cretionary. The con titutional right of the citi

zen to equal re1Jre entatiou and a ju t ap})Ortionment of 
repre entation in the ommon,vealth are mandatory upon 
its legi lature. 

FRA TOI E\VTO TrroRPE 

TOTE: The , visconsin gerrymander of 1891 is the subject of a valu
able pam1)l1let by A. J . Turner , of P ortage, \ · i consin. l\'lr. Turner 
inauguratecl the test case in the 'uprerue 10\1r t of tl1e 'tate. In 
1893 ~Ir. Turner gener ou ly l)laced i11 1ny hands a coi;>y of bis pam
phlet together with copies of the briefs filed by both ides j11 the " Tis
con in gerrymander cases. 0 f counsel, in this case, a1nong others, 
were Hon. ,v illiam F. Vila , in support of the con titutionality of the 
act of 1891, and H on. J ohn . pooner, against its constitutionality. 

F. . T. 


