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Of the local institutions and public acts of the early set-
tlers of Towa no adequate records are to be found. There
are many witnesses yet living who can state what they re-
member, and this is almost the only source of information.
The early settlers thought no more of keeping ‘permanent
records of their public or social acts than they did of their
individual labors. They plowed, sowed, built houses, barns,
bridges, school-houses, punished disorderly persons, de-
fended their homes against the Indians, all as the necessity
or convenience of the time made desirable. In much of
their ordinary work by co-operation they helped each
other. It would require a wise man often to distinguish be-
tween acts which were not public and those which should be
called such. The early settlers made no distinction and
kept no permanent record of either. Even the claim asso-
ciations upon whose acts the titles to their homes rested
have left almost no records. There were scores of these or-
ganizations in the State, and, after extended inquiry, I find
records of only one. These arve the property of Colonel
Trowbridge, of Towa City, Secretary of the Claim Associa-
tion of Johnson County. He has kept a complete set of
records for that county. In preparing the following sketch

Yor. IIL.—21
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I have relied upon the personal testimony of living witnesses
for much of the information used.

On the 17th of June, 1830, the miners of Dubuque as-
gsembled around an old cotton-wood log, stranded on an
island, and appointed a committee of five miners to draw up
regulations for their government. They reported the fol-
lowing: “We, a committee, having been chosen to draft
certain rules and regulations by which we, as miners, will be
governed, and having duly considered the subject, do unani-
mously agree that we will be governed by the regulations on
the east side of the Mississippi river, with the following ex-
ceptions, to-wit:

“Article 1. That each and every man shall hold two
hundred yards square of ground, working said ground one
day in six.

“ Article 2. 'We further agree that there shall be chosen,
by a majority of the miners present, a person who shall hold
this article and grant letters of arbitration on application
having been made, and that said letters of arbitration shall
be obligatory on the parties concerned so applying.”

These articles were adopted and Dr. Francis Jarret was
chosen as the “person who should hold the article and grant
letters of arbitration.” (Hist. Dubuque Co., p. 341). These
are believed to be the first laws for the government of white
men adopted on the soil of Towa. These laws proceeded di-
rectly from the persons who were to be governed by them,
viz.: Americans from across the river in the State of Illinois.
They agreed to be governed by the regulations on the east
side of the river with specific exceptions. The exceptions
were written down; the “regulations,” or the code of Illinois
under which they agreed to live, each man carried in his
own head.

They were miners; they came to work the lead mines.
The land which they proposed to parcel out among them-
selves in squares of two hundred yards each belonged to the
Sac and Fox Indians. For more than two years these miners
carried on an unequal contest with the United States troops
who were sent to protect the rights of the Indians. They



INSTITUTIONAL BEGINNINGS. 323

were not only governed by the “regulations on the east side,”
but they were compelled to live on the east side the greater
part of the time. Yet they clung with desperation to their
“claims,” and when, by the terms of the Black-Hawk Pur-
chase in 1833, the land came into the hands of the United
States government, they were there to make good their
“claims.” The code drawn up beside the cotton-wood log was
still in force. Each took his claim as the code provides. As
to the provision for arbitration in the settlement of disputes,
the local historian remarks that they “generally took the law
into their own hands.”

In less than a year from June 10, 1833, when the Indian
title was extinguished, more than two thousand persons were
living in Dubuque. They had no authorized government,
Congress had made no provision for settling the territory ;
the settlers provided for their own needs as best they could.

In May, 1834, occurred a cold-blooded murder. Patrick
O’Conner shot Geeorge O'Keaf, apparently without provoca-
tion. Tmmediately after the shooting a great crowd assem-
bled.  O’Connor was asked why he had shot O'Keaf. He
replied: “That is my business.” The enraged miners pro-
posed to hang him at once, but the more discreet advised
that he be taken to town and the affair be fully investigated.
This was done, and the 20th of May was set for the trial. A
large erowd gathered. On motion Captain White was ap-
pointed to conduct the prosecution. The prisoner selected
Captain Bates as his attorney. A jury of twelve men was
chosen by the prisoner. They were seated on a log in front
of him and he was asked if he had any objections to the
jury. He said he had none. Witnesses were examined and
brief addresses made by the attorneys. Captain Bates tried
to persuade the citizens to send the accused across the river
where he could be tried by law. Captain White replied that
they had tried that plan before, and the courts in Tllinois held
that they had no jurisdiction. The case went to the jury,
and, after a brief conference, the following verdict was re-
turned signed by every juryman in his own hand:

“We, the undersigned residents of the Dubuque Lead
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Mines, having been chosen by Patrick O’Connor and empan-
elled as a jury to try the matter wherein Patrick O’Connor is
charged with the murder of George O'Keaf, do find the said
Patrick O’Connor guilty of murder in the first degree, and
ought to be, and is by us sentenced to be hung by the neck
until he is dead: which sentence shall take effect on Tues-
day, the 20th day of June, 1834, at one o'clock P. M.”

During the month intervening before the sentence was to
be executed a priest appeared as the friend of the prisoner,
and a movement was made to have him released or par-
doned. Application for pardon was made to the Governor
of Missouri (Iowa had at one time heen attached to Mis-
souri). He replied that he had no authority in the case, and
referred the petitioners to the President of the United
States. President Jackson likewise replied that the laws of
the United States had not been extended over the newly
purchased territory, and that he had no authority in the
case. He suggested that the pardoning power rested with
those who had passed the sentence.

The 20th of June came. The town was policed with one
hundred and fifty armed citizens. Minute preparations had
been made for the hanging. At one o'clock the marshal,
standing in a hollow square formed by armed citizens, gave
the signal and Patrick O’Connor was executed. A collection
was then taken to meet the expenses of trial, imprisonment,
and execution.

This is believed to be the first instance of trial for mur-
der within the limits of Towa, and, if there was any default
of justice, it was not on account of the technicalities of the
law. Patrick O’Connor was not a vietim of mob violence.
He was rescued from the mob by lawfully disposed citizens.
He had all the advantages of a fair trial which the circum-
stances of the case would admit.

Dubuque was a mining town. A large part of the early
settlers were men without families, or whose families lived
elsewhere. Settlers came into other parts of Towa before
the Indian title was extinguished. At Burlington “claims”
were taken as early as 1829, and settlers came in 1832.
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These were families who came to found homes. The first
organization for local government occurred in 1833.  From
the list of resolutions adopted by these settlers only these
two are preserved: (1) “Zlesolved, That any person or per-
sons allowing the Indians to have whiskey on any account
whatever shall forfeit all the whiskey he or they shall have on
hand, and likewise the confidence and protection of this As-
sociation. (2) fesolved, That any person harboring or pro-
tecting a refugee who, to evade justice, bas fled from other
sections of the Union, shall be delivered with such refugee
on the other side of the River.,” These may be accepted as
typical fragments of many resolutions and by-laws adopted
by settlers on the west side of the river during the few years
in which they were left without authorized and efficient gov-
ernment.

In November, 1837, a convention was held in Burling-
ton to consider the question of organizing a territorial gov-
ernment. The following is a portion of the memorial to
Congress adopted by this convention: “From June, 1833,
until June, 1834, a period of one year, there was not even a
shadow of government or law in all western Wisconsin. In
June, 1834, Congress attached her to the then existing Ter-
ritory of Michigan, of which Territory she nominally con-
tinued a part until 1836, a period of little more than two
years. During the whole of this time, the whole country
west, sufficient of itself for a respectable State, was included
in the two counties of Dubuque and Des Moines. In each
of these two counties there were holden, during the said
term of two years, two terms of a county court (a court of
inferior jurisdiction), as the only source of judicial relief up
to the passage of the act of Congress creating the Territory
of Wisconsin, That act took effect the 3rd day of July,
1836, and the first judicial relief under that act was at the
April term following, 1837, a period of nine months after its
passage ; subsequent to which time there has been a court
holden in one solitary county in Western Wisconsin only.
This, your memorialists are aware, has recently been owing to
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the unfortunate disposition® of the esteemed and meritorious
Judge of our district ; but they are equally aware of the fact
that had Western Wisconsin existed under a separate organ-
ization we should have found relief in the services of other
members of the judiciary, who are at present, in consequence
of the great extent of our Territory, and the small number
of judges, dispersed at too great a distance and too con-
stantly engaged in the discharge of the duties of their own
district, to be enabled to afford relief to other portions of
the Territory. Thus, with a population of not less than
twenty-five thousand now, and of near half that number at
the organization of the Territory [of Wisconsin], it will ap-
pear that we have existed as a portion of an organized Ter-
ritory for sixteen months with but one term of court only.”

From these memorialists one gets the impression that the
dwellers on the west side of the Mississippi were sorely in
need of authorized civil government, that twenty-five thou-
sand people were practically destitute of government. Yet,
if you ask the average early settler how this was, he will
probably tell you that they had a better government then
than they have enjoyed since. They had county govern-
ments and local voluntary associations. Their laws were
just such as they needed, and were promptly and faithfully
executed. Here is an apparent conflict of testimony. The
men assembled in Burlington were urging upon Congress the
need of a new territorial government west of the Mississippi.
They stated their case as strongly as they could. They had
in mind especially the more general needs of the settlers,
and spoke particularly of a demand for higher territorial
courts. They were men who expected to have a personal
share in framing the proposed territorial government.

On the other hand the average settler, who will with
great emphasis tell you that these first years were the golden
age of civil government in Towa, has in mind especially the
local neighborhood government which he himself helped to
make, and of which he was a part. If it is of any interest to
know what twenty-five thousand Americans will do when

*Indisposition ; the judge was sick !
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left to themselves in a new country, these first few years in
the history of Iowa ought not to be neglected.

One part of this history may be easily traced—that of
Land Claims. With the exception of the miners of Dubuque
nearly all the early settlers in Towa came to secure homes,
The land belonged to the United States. No surveys had
been made; there was no legal provision for settlement.
How shall each settler be made secure in the possession of
his home until such time as the government shall give him a
title, and how can he prevent the government from selling
the land with all of his improvements to some one else?

It has been said that if three Americans meet to talk over
an item of business, the first thing they do is to organize.
The pioneers in all parts of Towa organized Land Leagues,
Clubs or Claims Associations. These organizations differed
in minor details, but in their main features they were the
same.* (1). There was a provision as to the amount of land
in a “claim.” In some cases this was four hundred and
eighty acres, in others it was one hundred and sixty acres.
There was sometimes a provision as to what part should be
prairie and what part timber. (2). There was a provision as
to the amount of improvement required to hold the claim in
cases where the claim was not occupied. (3). There was a
provision as to occupancy. Desertion for a specified time
or a failure to make the required improvements worked for-
feiture. (4). Claims could be sold to any person approved
by the organization, and the buyer had all the privileges and
obligations of the original claimant. A deed was given and
recorded. (5). Provisions were made for settling disputes

*John C. Calhioun, in a speech made in the senate, January 27, 1838, on a Bill to
grant Pre-emption Rights to Actual Settlers, said that “if he was rightly informed
the lowa country had already been seized on by a lawless body of armed men, who
had parcelled out the whole region, and had entered into written stipulations to
stand by and protect each other—and who were actually exercising the right of own-
ership and sovereignty over it—permitting none to settle without their leave —and
exacting more for the liconse to settle than the government does for the land itself,”
(Calhoun’s Works, Vol. I11., p. 185). The uniform testimony of the early settler con-
tradicts the statement that any were denied the right to settle or that any license to
sottle was collneted or that more than a small fraction of the land had been claimed ;

and of course they deny that they were a lawless body of armed men. If one can find
any thing else in the paragraph guoted, it may be accepted as true.
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between claimants. As the government surveys had not
been made, each claimant could have his amount of land,
but he could not tell where his lines would be. Valuable
improvements were made before the surveys; this naturally
gave rise to difficulties and disputes. Provisions for settling
these were of different sorts. The members of the organiza-
tion bound themselves to abide by the decisions of courts
established by the association; or difficulties were settled in
mass meeting ; or special arbiters were chosen to settle
special cases; or a neighboring organization was invited to
assist in settling a difficulty. In one or another of these
ways nearly all cases were adjusted in an orderly way. (6).
There were provisions for securing the enforcement of all
decisions and for protecting their claims against outside par-
ties.

It is not easy to learn exactly how the decisions of these
Olaim Associations were enforced. All agree that every
man was pledged “to do his duty” in case there was “a dif-
ficulty.” As to just what this “duty” was there is not a uni-
formity of testimony. Expulsion from the association, tar
and feathers, warning to leave the country, and death, are
among the penalties mentioned for violating the laws of the
associations. Some of the local historians state that execu-
tions oceurred, or blood was shed in defense of land claims;
but I find no authenticated case of that sort.* I find, however,
living witnesses who testify that they were present when tar
and feathers were administered to an offender. Others tes-
tify that they saw a man knocked down and dragged out of
the crowd, who at the land sale offered a bid contrary to the
orders of the association.t

*The nearest approach to an execution by the authority of the Claim Association
that 1 have met with, isin thecase of a man who violated the claim laws by pre-empt-
ing a claim, He tried to flee the country, was caught by the agents of the associa-
tion, and was so frightened that he stuck a knife into his own body with the inten-
tion, it is believed, of committing suicide. He recovered, however, from the wound.

John C. Calhoun, in the speech already noticed, stated that the lives of several
intruders had paid the forfeit.

tOne minister of the gospel explains to me how he saved a man from *“trouble,”
who had taken a widow’s elaim, by telling him that he would have *“trouble” if he
did not do justice by the widow.
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In the eastern part of the State the Claim Associations
usually terminated with the public land sale in the locality.
Previous to this public sale no land could be bought. At
the land sale, according to the United States statute, all land
should be sold to the highest bidder. According to the de-
cisions of the associations this land could be sold to no one
but the recognized claimant, and it should all be sold at the
minimum price, one dollar and twenty-five cents per acre.
At the time of these land sales this public land was occupied
by thriving towns and villages. Some of it was worth more
than a hundred dollars an acre.  The supreme moment then
for the association was that of the land sale. Each claim-
ant was expected to be ready with his cash, attend the sale
and secure his home. It might be expected that under such
circumstances the public land sales would be occasions of
great excitement, but the uniform testimony is that they
were orderly and quiet.  If there was excitement it was in-
ternal. Every claimant in the locality covered by the public
sale was pledged to be present and “do his duty.,” It was
expected that there would be no* bids on that day for any
land which had not been previously claimed. One month
after the sale the land not sold was in the open market and
could be bought for a dollar and a quarter per acre. For
purposes of greater security to the claimants, all the claims
were bidden in by one man, their representative. All the
business of the day was between the United States official
and the representative of the claimants, who attended the
sale to prevent others from bidding. It seldom happened
that this was attempted. When it did occur it was the
“duty” of the nearest man to “Strike! for his altars and his
fires!” to “knock the stranger sensible!” before his bid was
recognized. So rare was such an event that nearly every
public land sale passed off in a quiet, monotonous way.

In some parts of the State further west, the land came
into the market without a public sale.t Here the Claim

*In cases where the claimants felt secure they allowed outside parties to bid for
the land not claimed.

+In 1841 Congress passed a general Pre-emption Law giving to the settler the right
to purchase at the minimum price ($1.25 per acre), one hundred and sixty acres of
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Associations encountered greater difficulties. The pioneers
could hold their claims without difficulty until their land be-
came valuable ; then, if they did not “enter” the land them-
selves, it was liable to be taken from them by some person
from the East. The Associations were effectual guards
against their land being entered by persons living in the
country. In such cases the purchaser of an improved claim
was often forced to make a deed to the claimant.

If there had been a statute of the United States to the
effect that all persons so disposed were privileged to go into
the territory west of the Mississippi, and there select for
themselves lands from the public domain; each neighbor-
hood of actual settlers having full power to adopt rules and
regulations for their own government and enforce them as
best they could until such time as the United States should
provide for them a government; and all claims, contracts,
and proceedings of these local governments or contracts
made in pursuance of the acts of these local governments
should be deemed valid by the United States government
whenever said government should be established ;—if there
had been such a statute of the United States, then the early
settlers in Iowa would have been acting in accordance with
the letter and the spirit of the law. But there was no such
statute.*  On the contrary, there was an unrepealed statute
passed in 1807, forbidding settlements on lands ceded to the
United States until authorized by law. There was no law
authorizing settlements in Towa.  According to the letter of
the law the settlers in Towa were subject to removal, fine
and imprisonment. This is one of the many cases in our
history where “the broad and beaten path of custom leading
direetly across it (the smtute) had obliterated every appar-
ent vestige of its existence.”

land on which he had lived a year and had erected a log cabin. After thisdate claim
associations were formed and continued in Iowa for the purpose of supplementing
the law. According to the law, timber land might all be taken by those who first ar-
rived. The association divided up the timber-lands into small lots so that each set- |
tler should have a portion. Again, the law ailowed only one year to the settler in |
which to purchase his land. The association was much more liberal with him than
that,

*This applies to the period previous to 1841, when the Pre-emption law was passed.
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One of the first acts of the territorial legislature was to
legalize the sale of “lands owned by the government of the
United States.”* How could a settler sell lands owned by
the United States? He had gone upon the land in viola-
tion of a statute of the United States; he had joined a
“Claim Association” not recognized by law. This Claim
Association had made various rules and regulations for ap-
propriating public lands and apportioning them among its
members. The only evidence of ownership of those lands
was the fact of occupation and the records of the Associa-
tion. The territorial legislature recognized these acts as
legal ; the statutes of the United States expressly forbade
these acts. There was here a direct conflict between the
territorial and the United States statutes. A case involving
the validity of the territorial statute was brought before the
Supreme Court of Towa, in July, 1840. Judge Mason gave
the decision. The case was Hill vs, Smith. Smith had sold
Hill a “claim” and taken a note for $1,000, dated January
23, 1837. Smith had sued Hill in the lower court and had
obtained judgment. The case was carried to the Supreme
Court on a writ of error, assigning as errors: (1) “That the
note was given for a contract for the purchase of a claim to
a tract of the United States lands with the improvements
thereon in violation of the provisions of the several acts of
Congress upon that subject; (2) That the whole contract for
which said writing obligatory was given is contrary to the
laws of the United States, and is therefore void.”

Judge Mason, of the Supreme Court, of Towa, in giving his
decision in the case of Hill vs. Smith—(Morris’ Reports, p.
70)—spoke as follows: “But the act of Congress of 1807,
seems to have been intended merely to prevent the acquire-
ment of title by occupancy, and to authorize the removal of
intruders in those cases where public policy should require;
but never to disturb the peaceable and industrious, whose

A1l contracts, promises, assumptions or undertakings, either written or verbal,
which shall hereafter be made in good faith and without fraud, collusion or circum-
vention for the sale, purchase or payment of improvements made on the lands owned
by the government of the United States shall be deemed valid in law or equity, and
may be sued for and recovered as in other contracts.” Law of Wisconsin, 1836, p. 23,

quoted in Hill vs, Smith, Morris, p. 72.
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labor was adding so much to the public wealth, changing the
barren wilderness into fertile fields.* . . . DBut even if
the act was originally intended to prevent all settlements on
the public land, and if, under such circumstances, territorial
legislation would have been wholly incompetent to render
notes, ete., collectable which had been given in furtherance
of objects illegal under the statute, there is still another mat-
ter of serious importance to be considered. Is that law for
these purposes still in operation?  The act in question was
passed in 1807, and it is a matter of public history that since
that period it has never been exercised to prevent the ordin-
ary settlement of the public lands. . . . Nay, so far
from discountenancing such settlements, special encourage-
ments thereto have been offered. Innumerous instances re-
wards have been conferred by acts of Congress, on those
who have taken possession of, cultivated and trafficked in
the public domain.t .

*The action of Congress on the subject of settling territory furnishes a enrions and
interesting study, The statute of 1807, subjecting trespassers upon the territory of
the United States to removal, fine, and imprisonment was by no means a forgotten
statute so far as Congress was concerned. It was before Congress many times. 1t

- was discussed with much spirit. Laws were passed excepting certain distriets from
the action of the law. Yot the majority in Congress, notwithstanding the fact that
the law was never literally enforced, held that it was a good law, and resisted 1ts
abrogation,

1The law seems to have been kept on the statute-book by Congress out of defer-
ence to a sentiment in the older States that people ought to stay at home and not go
gadding about through the wilderness in search of new homes. Generally, when a
particular case was brought before (C'ongress where trespassers upon the territory
had made for themselves homes, Congress could be persuaded to exempt them from
the operation of the law. Congress favored the law but was against its execution.

But, by an unusual spasm of virtue, the Senate, January 16, 15824, by a vote of
eleven to thirty-two, decided that Colonel Alexander White should haveno exemption
from the operation of the law.

This was done after elaborate disenssion, The elaims common in such cases were
set forth on behalf of Col. White, viz: that he had gone upon some land in Louisiana in
ignorance of the law of Congress, that hie had improved the land and made *‘the
desert to blossom as the rose,”” In addition to these ordinary elaims, there was set
up the claim that Col, White had been a brave soldier. General Jackson himself
was a member of the Senate and made a vigorous speech on behalfl of Col. White,
setting forth his eminent services at the battle of New Orleans. According to the
vote of the Senate the law should be executed regardless of the character of the indi-
vidual, that is, Col. White ought to be removed from the territory, fined and impris-
oned. But to personsreally acquainted with the local conditions this vote merely sub-
jected Col. White to the inconvenience of forming a **Claim Association” and surround-
ing the land office on the day of the public sale with stalwart men who would prevent
others from bidding upon the land which he had improved.
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«But further than this, governments have been organized
by acts of Congress for the express benefit of a community
of eriminals (agreeably to the notions of the counsel for the
plaintiff in exror), the effect and evident intention of which
was to encourage and facilitate their illicit conduet and pur-
poses. It is notorious that when this Territory was organ-
ized not one foot of its soil had ever been sold by the United
States, and but a small portion of it (the half-breed tract)
was individual property. Were we a community of tres-
passers, or were we to be regarded rather as oceupying and
improving the lands of the government by the invitation and
for the benefit of the owner? Were we organized as a col-
ony of malefactors, or shall we not rather absolve the federal
government from the charge of such stupendous folly and
wanton wickedness ?

“Let us suppose that the next week after our territorial
organization, the President had directed the marshal to re-
move with the least possible delay the whole of our twenty-
five thousand people. Ought such a command to have been
obeyed? We do not ask what would have been the determi-
nation of our settlers, but what would the strictest duty have
demanded of them ? We have no hesitation in saying that
such a command would have been altogether illegal and
ought not to have been obeyed.

“To make this appear still more evident, let us further
suppose that the requisite notice to quit, having been given
and disobeyed, the offenders were brought before the proper
courts for trial. To say nothing of the utterimpracticability
of executing such a law, would the courts be justified in giv-
ing it efficacy? 1f so, the great masses of our citizens must
be liable to be fined $100 each, and might, in addition be
hurried off to prison for the period of six months. And for
what? For violating a law of which the great majority knew
not the existence,—a law whieh had lain unexecuted for such
a purpose during more than thirty years, and ever since its
enactment. Would this be in accordance with the intention
of the legislature?  If so, the law was intended as a snave.
Allurements of the most enticing kind were freely employed
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to decoy the unsuspecting and the innocent within its reach.
Its position and character were concealed by the dust and
rubbish of a third of a century; the broad and beaten path
of a custom leading directly across it had obliterated every
apparent vestige of its existence.* Suddenly, and when
thousands are within its reach, the net is sprung and they
are enfolded in its treacherous toils. Whole communities of
unoffending citizens find themselves liable to heavy amerce-
ments and long incarceration for doing acts which they had
every reason to believe were patriotic and praiseworthy ; for
leading the way in the introduction of wealth, and civiliza-
tion, and happiness into the almost illimitable west ; for sac-
rificing the comforts and endearments of home, and enduring
the hardships and privations, and encountering the diseases
of a new and untried country; for building up great com-
munities in the wilderness, enlarging the bounds of empire
and vastly augmenting the current of our national revenue.
For doing these acts which have redounded so much to the
national advantage, done, too, in accordance with the almost
express invitation of the national legislature, and when en-
couragement to western immigration had become a part of
our settled national policy, these individuals, where they had
every reason to expect rewards--nay, while on the one hand
they are actually receiving such rewards, feel themselves on
the other condemned to severe and even ignominions pun-
ishment. Does the spirit of our institutions justify such stu-
pendous deception and wholesale tyranny? We answer
emphatically, No!"+

*See speech made in the Senate of the United States, by Smith, of Indiana, Janu-

ary 14, 1841, who says, "1 consider the pre-emption law merely declaratory of the cus-
tom or common law of the settlers.”

1This whole subject was fully diseussed in the Senate of the United States, Janu-
ary, 1838, This was before the land-salesin Tota, and the condition of lowa was the
exciting cause. Henry Clay, on that oecasion advocated strict enforcement of the
law requiring all lands to be offered at public auction and sold to the highest bidder.
Webster, on the other hand, advocated the passage of a pre-emption law for the bene-
fit of actual settlers. The settlers' claims are clearly stated and ably argued in a
speech published in Webster's Works, Vol. V., p. 301, Thereisa tradition among
early settlers of Towa, that Webster made a speech against them in early times, that
he changed his mind and became their great champion after a visit to the West, A
part of this tradition is confirmed in Curtis' Life of Webster, Vol. 1., p.“’ﬁ'i.
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Then follows an allusion to Empson and Dudley, “supple
instruments of the tyranny of Henry VIL,” who were exe-
cuted and exposed to infamy beeause, as Judge Mason would
have us believe, they executed too rigidly obsolete and for-
gotten laws (Hume's Hist. Eng., Vol. IIL, p. 80). Judge
Mason proceeds:

“Fortified by this authority we pronounce it contrary to
the spirit of that Anglo-Saxon liberty, which we inherit, to
revive without notice, an obsolete statute, one in relation to
which long disuse and a contrary policy had induced a rea-
sonable belief that it was no longer in force. If custom can
make laws, it can, when long acqnieqced in, recognized and
countenanced by the the sovereign power, also repcn] them.
Such has been the case in the example now before us. We
feel, therefore, justified in declaring that the act of March 3,
1807, so far as it would have gone to authorize the removal
of the inhabitants of this Territory, or their punishment as
eriminals, is wholly inoperative and void; that it has been
repealed by long non user; by the establishment of an oppo-
site policy, and by the legislative recognition of wide-spread
and long-established customs among the people of the West,
which are wholly incompatible with such an operation of
this statute. If this measure ean be sanctioned, then there
is nothing to prevent Congress from laying these snares by
premeditation.”

Judge Mason in rendering his decision speaks like an
advocate ; some passages remind one of the spirit of Seventy-
Six. His decision may be flimsy law, but it is first-class his-
tory. It almost takes away the breath of a lawyer to declare
that a custom of thirty years’ standing can repeal a statute,
yet it is a simple fact that the first homestead laws of Towa
were made by little bands of men in the different localities,
who had gone upon the landsin violation of a United States
statute. These homestead laws were, in the opinion of their
makers, better suited for the purposes intended than any
laws that Congress had made or could make, They were
suited to the special needs of each locality. If the wood-
lands of the locality were scanty they were parceled out in
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small quantities so that each should have his portion. If
there were special mill privileges, these were enjoyed in com-
mon. The execution of these laws was effective, thorough,
cheap and, for the most part, just. The laws, executions and
decisions of the Claim Associations, the original homestead
laws of Towa, came to be recognized as law by all the powers
that be.

As already stated, there was not much local government
in Towa except such as the people in the different localities
formed for themselves until Towa was organized under a
separate territorial government in 1838.  Yet in the acts of
the Territory of Michigan may be found a record of the es-
tablishment of two counties west of the Mississippi river as
early as 1834, and each county was made a township. Like-
wise in the records of the Territory of Wisconsin may be
found a record of the establishment of two counties west of
the Mississippi river as early as 1834, and each county was
made a township. Likewise in the records of the Territory
of Wisconsin may be found the names of sixteen counties
established in Towa, with provisions for a highly organized
township system, but in the actual history of the local insti-
tutions of Towa there is almost nothing to show for these
elaborate provisions for townships.

Nor does the discrepancy between statutes and loeal in-
stitutions disappear with the establishment of a separate ter-
ritorial government for Towa. In the provisions of the Claim
Associations and other local voluntary associations which
the early settlers made for themselves, there is little discre-
pancy between the laws and the actual history. Inthe local
voluntary associations no general provisions were made.
Nothing was done which was not demanded by the majoriby ;
no measure adopted which was not thoroughly understood
by all.  But when thirteen men in one house and twenty-six
men in another put their heads together for the purpose of
setting up local and specific institutions for a numerous,
widely scattered and rapidly inereasing constituency, drawn
together from*all parts of the world, accustomed to different
sorts of local institutions, there was a difficulty.
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The first stroke of legislative proceeding from the Terri-
torial Assembly of Towa was a statute continuing, for the
time being, the laws of the Territory of Wisconsin. To a
well-instructed student of law this meant that there should
be in each of the sixteen counties of Towa a highly-organized
and complicated system of township government; but, to
the average farmer who lived in these counties, to continue
under the laws of Wisconsin meant to continue to take care
of themselves under local regulations of their own making,
And the farmers of Towa went right on living under the
“laws of Wisconsin” as they understood them. '

The early territorial statutes of Towa are interesting as
study in psychology. From them we may learn how thirty-
nine men under given conditions have acted and what they
have done.* All the certain history we have from these
official records is the bare fact that a majority of the legisla-
tors for some cause voted for certain statutes, Tt might be
supposed that, as these legislators were chosen by the peo-
ple for the express purpose of making laws for their govern-
ment, there would be a correspondence between the statutes
and the actual experiences of the people, so that, having the
laws, you would have also the local institutions of the people.
This is far from the truth; there is no reason to believe that
the great body of the people ever knew anything about the

*Professor T. S, Parvin, of Iowa City, who was clerk of the Senate in the first Ter-
ritorial Legislature, gives an interesting account of the inner workings of the Assem-
bly. The members were untrained and inexperienced. They had recently come to
the Territory. They knew little about the needs of the people. They had collected
copies of the statutes of nearly all the States in the Union. They went wandering
about among these statutes copying whatever happened to strike their fancy, There
were members from nearly every State in the Union and each felt called upon to get
as large a part of the statutes of his own State enacted into the laws of the new Ter-
ritory as possible.

One member introduced a bill on the subject of Jeofails. Tt was read to the House
and voted upon by the members under the impression that it was a private bill for
the benefit of “Joe Fails,” a man whom they all knew. Some of the members became
impressed with the idea that the laws they were making had no earthly relations to
the needs of the people so they ealled upon the Judges who had had experience in the
courts of the Territory to prepare some laws suited to the actunl needs of the people.
The Judges complied with this reasonable request.  Some needed laws were thus en-
acted ; but, as these facts became known to the men of independent judgment, the
theorists of the legislature, in other words, the “Joe Fails™ party, they rebelled
against this implied impeachment of their ability and refused to ratify the Judge-
made laws.

Vo, ITI.—22
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complicated paper institutions which their representatives
made for them. Asan instance of discrepancy between
statutes and history the early school-laws may be given. If
you ask an early settler in Towa when the State introduced
public schools, he will tell you that the public-school system
did not become thoroughly established till about 1854 or
1855. But were there not schools earlier than that? Yes,
but they were private schools; or, they were partly private
and partly public. In each neighborhood, as soon as there
wese enough children of school-age, a meeting of the citizens
was called, a place and plan for a school-house determined
upon, a day set for building, and at the appointed time they
all came out and built. Then they hired a teacher and kept up
the school as best they could. From the earliest Territorial
statutes one would infer that schools were then established
in Towa free to all white persons between the ages of four
and twenty-one. Counties were organized into districts on
petition of a majority in the proposed district.”  School dis-
tricts were elaborately officered with seven officials for each
district, and there were minute provisions for the manage-
ment of schools. According to the statutes of Towa the Ter-
ritory, and afterwards the State, was abundantly and thor-
oughly supplied with the privileges of free public schools for
all white children. The statutes are abundant and, as they
arve closely examined, one is convinced that they are not
merely formal acts which had made their way into the rec-
ords and been forgotten; they are real living laws, prepared
with great care, and revised and made more elaborate at each
session of the legislature. Yet, if you turn from these rec-
ords and study the actual sehool system of the Territory and
the State, you find that the free school was a plant of slow
growth; that for years there were no free schools; and the
great body of our citizens are today under the impression
that our public-school system dates back only to about 1854.

#Schools shall be established in counties free to all white persons between the ages
of four and twenty-one.

Officers of school districts are: 3 Trustees, 1 Clerk, 1 Treasurer, 1 Assessor, 1 Col-
lector. Duties of each officer are fully given. [Territorial statute, passed January,
1539,
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Professor T. 8. Parvin, who was the first man appointed
to the Superintendency of Public Instruction in Towa, states
that those early law-makers knew quite well, at the time
they framed their laws, that there were no public schools
and could not be in the greater part of the State; but they
expected to have the schools sometime, and they believed
that the passing of good school-laws would have the effect
of encouraging immigration. These statutes expressed a
longing of the people for a time when there would be seven
persons living near enough together on these prairies fitted
to hold school offices and manage a public school in their
various neighborhoods. Inthe meantime such statutes could
be made immediately available for purposes of advertisement
in the East and thus assist in bringing about the state of so-
('ivt_\' desired.®

If there are persons who regard the bare statutes of a
new country as a reliable guide to the history of the growth
of its loeal institutions, a careful comparison of the statutes
of Towa with the local institutions of the State will disabuse
them of such a notion. The real local institutions of the
early settlers of Towa are not recorded in any statute-books,
and many of the institutions recorded in statute-books never
had any existence.

The people of Towa needed homestead laws; they organ-
ized Claim Associations and made for themselves homestend-
laws in each neighborhood. They needed schools; they paid
no attention to the elaborate system put into their statutes;
they built for themselves school-houses and established
schools better suited to their needs. They needed cart-

*Prof. Parvin writes for me the following: *When Governor Lueas, the first gov-
ernor of Iowa Territory, had completed his first message—a message, by the way, the
importance of which has never been fully appreciated—he read it to me, then his pri-
vate seeretary, before my copying it for the legislature, When he came to the part
relating to publie schools he paused. and, knowing my interest in the subject. (from
my having been for a short time assistant editor of a school journal in Ohio) he re-
marked, that while the subject might appear to be in advance of the times in our
history, baving but few children to educate and no funds to support a school system,
it was still necessary to inaugurate a system, and upon a proper (the township)
basis, and especially so to inform our eastern friends that we meant to start out

right and build up a good system as fast as the population and wealth of the Terri-
tory would warrant,”
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roads, and made them for themselves ; constructed their rude
bridges or provided ferries without regard to any general
statute. Sometimes, though not often, a erime was com-
mitted and the little community administered such punish-
ment as seemed fit.* :

It is not true that all the local institutions of the State
were as tardy in following the lead of the statutes as were
the public schools ; yet it was a long time before the statutes
came to be carefully observed in all local affairs. In the
early history of the Territory there was provision in the
statutes for a highly organized township government after
the manner of Michigan, but after extended inquiry I find
little evidence that such an institation ever existed in the
State. The statutes which provided for the higher courts,
the State institutions and the general interests of the State
were observed, and, in the case of these, if you have the
statute, you have generally the institution. Likewise the
counties, as the more immediate agencies of the State, fol-
lowed closely, in their actual organization and management,
the statutes providing for them. It is only in the more re-
mote local agencies of the State that the greatest discrepan-
cies exist between the statutes and the institutions. In the

*Qne of the early settlers of Powshiek county looked with covetous eye upon his
neighbor’s “*elaim,” He wrote to the father of his neighbor's wife, who lived in 11li-
nois, and told him that his danghter was suffering for lack of food, and advised him
take her away, hoping thus to get the “claim” for himself. To this lying document
he subseribed the names of the settlers in the vicinity. A man from Illinois soon ap-
peared with the letter and the forged names in his possession. Investigation was
made and they found that the woman who was reported in a starving condition had
at that time the greater part of an ox in her cabin with meat all in good condition
and was literally living on the fat of the land. The liar was arraigned before his en-
raged neighbors under the charge of slander. 1f he had not a fair trial he had at
least a long trial. They devoted three days to the case. At the end of the trial a
committee chosen for the purpose reperted resolutions to the effect that the defend-
ant was guilty of lying and slander, that he was unworthy of the respect and confi-
dence of honest men, that all the eitizens before whom he had been*tried bound
themselves to have no dealings with him. They would not buy of him nor sell to him,
They would not enter bis house nor receive him into their houses. They would not
protect bhim from the storm nor warn him of the approach of danger. The resolu-
tions as first reported by the committee contained the words “neither him nor his
family.” There were three daughters in the family and some of the yonng men ok-
jeeted to including the family in the “boyeotting” resolutions, The words were
stricken out and the resolutions received the nnanimous assent of the meeting. 1
asked Mr. Satchel, to whom I am indebted for this account, how long he felt bound
by those resolutions. He replied with great earnestness. "1 feel bound by them yet'
—and the trial was nearly forty years ago.
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town of Grinnell for ten years after its organization the
trustees of the township in which the town is located at-
tended to the business of equalizing assessments of town
property. Now according to the statute providing for the
government of the town, the duty of equalizing assessments
is placed in the hands of the town council. The trustees of
the township lawfully attended to that business before the
town government was organized, but after the organization
of the town government they had no legal power over assess-
ments within the corporate limits; yet they went right on
doing that work for ten years. Another case, this, where
“the broad and beaten path of custom leading directly across
the statute had obliterated every apparent vestige of its ex-
istence!” This “obliteration” occurred simply because no
one concerned in the execution of the law ever took any no-
tice of the statute. A habit of doing a thing in a cerfain
way is likely always to go right on and “obliterate” changes
preseribed by a remote body unless there is some strong and
vigilant power to follow up the statute and see that the
changes are made. It may be right for the State to pre-
sume that every one understands the statutes when they are
once duly published, but experience does not warrant such
a presumption. Printed statutes seem to act upon the mind
of the multitude mueh as does a riddle or a conundrum—
Intellectual operations are paralyzed; and even when the
statutes are laboriously read, they remain dead and unknown
laws until explained by experts or until they are embodied
or symbolized by external acts or institutions.

The work of local government in Towa has been variously
distributed between town, township, county and school dis-
triet. Under the laws of the Territory of Wiscongin, in 1837,
the management of the county business was placed in the
hands of three commissioners whose duties were both ad-
ministrative and judicial. The commissioner-system was con-
tinued in the Territory and afterward in the State till 1851,
when it was displaced by a county-judge system in which
nearly all the county business was transacted by one county
judge. In 1861 a district court was empowered to conduct
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the judicial business of the county while administrative af-
fairs were assigned to a board of supervisors chosen—one
from each civil township. This plan was continued for ten
years, when the county business was placed again in the
hands of three supervisors elected by the county at large.
We have thus completed the circle and returned to the three
commissioners minus their judicial funections.

The forms of township government have fluctuated less.
Whenever and wherever there has been a township govern-
ment the characteristic officers have been three trustees and
a clerk. In early Territorial times the counties were not all
divided into townships. The commissioners were anthorized
thus to divide the county whenever they believed a majority
of the electors desired it.*  Afterwards the law compelled
them so to divide the county npon receipt of a petition
signed by a majority of the voters. Until 1851 civil town-
ships were by law “bodies corporate and politic.” Since
that time they have not possessed that quality.

Counties have been the chief agencies in collecting taxes;
yet in early times the statutes provided both for the levying
and collecting of taxes by eivil townships, for local purposes.
At the present time local taxes for the repair of roads ave
voted by the trustees of the township; for the support of
schools, by the board of directors of school districts or by
the electors of the school distriet; for incorporated towns
and cities, by town or city council or by the electors of the
same; for the support of county institutions, by the board
of supervisors or the electors of the county; for the support
of State institutions, by the General Assembly of the State.
These taxes are all voted under limitations imposed by the
constitution or the statutes of the State, and the amount
of the tax voted in each case is given to the county auditor
who is clerk of the board of supervisors for the county. The
anditor has also placed in his hands the assessment lists. It
is the duty of the board of supervisors of the county, to levy
upon the county a sufficient sum to meet all the demands for
local and State purposes. A county officer collects this tax.

*Territorial statutes, 1842,
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For county and State purposes the tax is collected equally
from the entire county; forlocal purposes within the county,
the taxes are collected from the different localities as voted
by the local board. Assessment, or listing of property for
purposes of taxation was in early times done by a county
officer. It is now in the hands of townships and incorpor-
ated towns and cities.

The care of the poor has oscillated between county and
township and has become fixed mainly in the hands of the
county, yet it is still the duty of the trustees of townships
acting as agents of the county to render temporary aid in
cases demanding it, and to send the permanently disabled to
the county house. All bills are paid by the county.

The holding of general elections was in early times con-
trolled by county officers who created voting precincts with-
in the county. Now, each civil township is made a voting
precinct, and township officers have entire charge of general
elections. Town and city councils hold municipal elections,
and school officers hold elections for choosing school di-
rectors. :

In early times the care of roads vibrated between county
and township; it is now divided between them. The
county locates and owns the roads and builds important
bridges.* The building of smaller bridges and the ordinary
grading and repair of roads and bridges is in the hands of
the townships. For this purpose the trustees are empowered
to divide the township into distriets, and, at the general elec-
tion, the electors of each road-district select a road-master,
or supervisor. It is the duty of the road-supervisor to col-
lect a local road-tax and apply it upon the roads. This tax
is paid chiefly in labor upon the roads under the direction
of the supervisors; a portion, however, is collected in money
which is used in building small bridges.

Many of these general statements have been made simply
from examinations of the law, they have not all been fully

#The supervisors of the county decide upon the elass of bridges built by the coun-
ty and the elass built by township,
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tested by examination of the actual institutions as they ex-
isted under the law,

The early laws of the Territory and the State bear testi-
mony to the mixed character of the population. Evidently
at times in the legislature there was a disposition to exalt
the civil township as a body politie, give it large powers,
and invest it with true democratic qualities. But it would
seem that the mere fact of abundant room and a disposition
to spread out and occupy as much of the land as possible
was almost fatal to all democratic tendency in local govern-
ment.  With a sparse population the representative county
government seemed much cheaper and more natural.  Cer-
tain it is that the county gained a decided ascendancy over
the township in local affairs, and all loeal government,
whether of county, township, town or city, or school-district,
is representative rather than democratie. Our code still
gives to the electors of all these local governments some
powers over taxation and other matters; but most of these
powers are not exercised except in cases of necessity. It is
the habit of the people to leave all affairs of local govern-
ment to the local boards. The moving of a county seat or
the voting of a local tax for a railroad are about the only
questions that can always be relied upon to bring out a full
expression from the electors ; but voting taxes and authoriz-
ing a local board to issue bonds, the settling of details about
the management of schools, though placed by the code in
the hands of a general meeting of the electors of the district
township, are, in fact, generally left to the local board. A
school-board cannot build a house without being authorized
by a vote of the electors of the district at a general meeting
whereof due notice has been given. This general meeting
is usually attended by a portion of the school-board and
such other persons as they can call in at the time. Thus,
more important business which the law evidently intends
shall be attended to by a larger number of those especially
interested is often transacted by a part of the school board
met and organized under the name and style of a “meeting
of the electors of the school district.” I have myself been
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waylaid by a school officer and dragged into a room where I
found a half-dozen other victims. :

“Grentlemen,” said the secretary of the school board, “this
is the annual meeting of the electors of this district, and
there is some business which must be attended to at this
time.”

Detained Elector: “T have no time to remain; this is
your business; will you please make your motions without
any speeches or explanations and we will vote just as you
wish us to.”

Two or three motions were made and voted upon in quick
succession and the meeting adjourned in less than five min-
utes. Out of six hundred electors, six were present and
those chiefly against their will.

"FPhis apathy does not arise from lack of interest in local
affairs but from the impression that the business really be-
longs to the loeal board. The great body of the electors
live in entire ignorance of these powers and duties. They
are representative in their thoughts and habits, and they de-
pend upon the boards for the right management of all loeal
affairs. The local boards usually accept these trusts ac-
cording to the intentions of the electors and really do the
work committed to the electors as well as that committed to
themselves.

If a proposition should be made to change the code and
make the local government entirely representative in form
as it seems to be in fact, it would doubtless be objected that
there have been special oceasions when this power of electors
over local affairs has served as a wholesome check upon the
local boards, and those times may recur; the law, as it is,
does no harm; circumstances may arise where it may do
good,
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