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HENRY CLAY CALDWELL.

BY EDWARD H, sTinms.*

Biography is the soul of history, and biography in its turn
must properly rest upon facts, incidents, and achievements
attendant upon the person, and to some extent on the con-
census of public and private opinion in relation thereto, rather
than upon the mere statement or estimate of the biographer.
In this wise I shall endeavor to corroborate by particular facts
what T may say in a more general way concerning the subjeet
of this sketeh.

Of all the distinguished men I have known in my time, none
stand out as strikingly along the line of remembrance as
Henry Clay Caldwell. Tt is nearly a half century sinece
I first saw him. He was then twenty-five, I was twenty.
It was at Ottumwa, Towa, while I was being examined for ad-
mission to the bar by the committee appointed by the court
for that purpose, according to the usage then prevailing. The
committee consisted of Christian W, Slagle of Fairfield, Amos
Harris of Centerville and Edward L. Burton, who afterward
became a distinguished judge in that district—all were able
lawyers and all have passed away. The committee and myself
disagreed in respect to a nice question that was put to me.
Mr. Caldwell turned abruptly from an adjacent table where
he was writing, and in that decidedly energetic manner char-
acteristic of him, exclaimed, *‘ The young man is right.”’ This

*Edward H, Stiles was born in Granby, Conn., Oct, 8, 1836, He removed
to Iowa in 1857 and settled in Ottumwa. While a resident of that city he
served a term in the [owa House of Representatives and was afterward elected
to the Senate. While serving as State Senator he was elected Reporter of the
Supreme Court. His labors extended through sixteen volumes, which were
published and may now be found in the lowa State Law Library. In 1886 he
removed to Kansas City where he has since resided. He has enjoyed a large
legal practice and for some years served as Master in Chancery.
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incident early impressed me with him, and 1 refer to it for
that purpose, as well as to illustrate the natural quickness
of his mind and his vivid personality.

I next saw him engaged in arguing a question of great pub-
lic interest before Henry B. Hendershott, the then presiding
judge of the Ottumwa district. The case was that of the State
of Towa ex rel. vs. The County of Wapello, reported in 13th
Towa, 388, in which it was held for the first time by an undi-
vided court that counties had no power to subscribe stock to
build railroads, overruling the prior decisions of the court
holding a contrary view. The case has ever since been re-
garded as a leading one on that subject throughout the entire
country. Though quite young, he had already attained the
reputation of being one of the brightest and ablest lawyers
of the State. Associated with him in the argument was James
F. Wilson of Fairfield, afterward a Congressman and United
States Senator, whose distinguished services and great ability
shed a permanent lustre on the State. Senator Wilson paid
the debt of nature some years ago. dJudge Caldwell, full of
years =ad full of honors, retired from the Federal bench in
1903, after continuous service there of forty years. His service
had been the longest of any Federal judge then on the bench,
and it had been as illustrions and beneficial to the country as
it had been long. It would have been a national blessing could
it have continued. He exerted all of his great powers to hold
the judicial course to just and proper lines. IHis wonderfully
strong personality, his high character, his keen and exalted
sense of justice, and the extraordinary vigor with which he en-
forced his views, gave him a national reputation. His wvirile
opinions have been far-reaching in their influence and will in-
crease in interest as time passes. They are distinguished for
their entire consistency, for the profound knowledge of the
law which they exhibit, and for the heroic application of those
great principles of justice upon which our jurisprudence is
founded. ‘‘He carried the torch of justice lighted from on
High.” He is justly entitled to be ranked as a great man,
whose long and conspicuous services in the administration of
justice and in the accomplishment of judicial reforms have
left a lasting influence upon the country and its laws.
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It has been said: ‘‘From a great man, subtract all that he
owes to opportunity, and all that he owes to chance; all that
he has gained from the wisdom of his friends and the folly
of his enemies, and our Brobdingnagian would often turn out a
Lilliputian.”” But this statement has no application to him,
for his early years lacked opportunity, and chance took little
part in his success. He exemplified the old saying, that every
man to a great extent is the architect of his fortune, for by
his own forces he compelled what opportunity did not offer,
and his suceesses were mainly wrought as results of his own
efforts and individuality. Of him it has been well written
that *“He furnishes one of the most notable examples to be
found at the bar of this country, of the triumphs of intellect
and industry over grave and discouraging obstacles.’”*

Had he remained at the bar he would have undoubtedly at-
tained as great distinction in the field of practice as a lawyer
as he did on the bench as a judge; for he strikingly displayed,
while young, the essential qualities necessary for that purpose.

In addition to his accomplishments as a lawyer and judge
he possessed those of a varied kind. Though not a collegiate
or schoolman, his insatiable thirst for knowledge had impelled
him to read widely, and made him conversant with history
and general literature. His productions give evidence of a
cultivated mind; but above all, they give evidence of in-
tellectual and reasoning forces of the highest natural order.
Every line teems with vigor. The productions of most men, on
grave subjects, are sometimes tedious and require special cause
to make them interesting. Not so with his. About them, and
upon whatever subject, there is a lively quality, an intellectual
fire, that at once fixes attention and kindles interest. Nor
were his productions confined to judicial opinions. His di-
versified qualities made him a favorite at bar meetings and
banquets, and on various occasions his presence and speech
were sought after. What he said or was expected to say
never failed to evoke interest, and his audiences were rarely
disappointed.

* Distinguished American Lawyers. N, Y., 1891.
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Among his most widely known addresses and papers are:

“‘Railroad Receiverships in the Federal Courts.”’ Before Green-
leaf Law Club, St. Louis, 1896. Pamphlet.

“Trial by Judge and Jury.’’ Before Missouri Bar Association,
American Law Review, Vol, 33, 1899,

¢‘Receiverships and Preferential Debts.’’ Before Colorado Bar
Association. American Law Review, Vol. 37.

¢‘The Relation of Debtor and Creditor.”’ Before Arkansas State
Bar Association. 1886. Pamphlet,

“¢The Imsecurity of Titles to Real Estate.”” Pamphlet.

“The American Jury System.’’ Pamphlet.

¢ A Lawyer’s Address to a Lay Audience.’’ Pamphlet.

Address, Dedication Hot Springs County Court House. 1889. Pam-
phlet.

Address, Monticello Fair Association. 1886, Pamphlet.

Address, Before New England Society. St. Louis. 1895, Pamphlet,

Address, Old Settlers Association. Van Buren County, Lowa. 1880,
Pamphlet.

Address, Pine Bluff Banquet.

Address, St. Paul Bar B:inquet. 1892. Subject, United States Court
of Appeals,

Viewed as an individual from a social standpoint, no one
could be more interesting or charming: interesting, in his
reminiscences, in his wonderful memory of early events, in
his graphic narration of incidents connected with the Iowa
frontier, under the shadow of whose primeval forests he was
reared amidst the struggles of the hardy pioneer, and from
these deep surroundings imbibed that love of nature and drew
that inspiration of divine protection and human sympathy
that characterized his subsequent career; charming, in his tall,
broad-shouldered and commanding figure—a little bowed by
the stoop of the student; in his markedly strong and heroic
face, ‘‘bearded like the pard;’’ in his frank and open person-
ality, in his bluff and boundless hospitality, in his hearty
welcome and generous entertainment; in short, in the supreme
originality of the man, which no art could conceal, and which
displayed itself in his spirited and racy conversation, in which
wit and wisdom were happily blended; in his animated table-
talks and post-prandial speeches, in his keen sense of humor,
in his amusing stories, his hearty laugh and robust manners.
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It was these traits that endeared him to the people of Towa,
where he lived for nearly thirty years, to the soldiers of his
command, and especially to the people of Arkansas, of whose
federal court he was the judge, of whose capital he was a resi-
dent of nearly forty years, and whose civic institutions he
helped to rescue and rebuild from the smouldering ashes of
¢ivil war. Though he was viewed at first by them with sus-
picion, if not actual aversion, as a northern intruder and sol-
dier who had actively and direetly aided in encompassing their
defeat, and who at the head of his conquering command had
been the first to enter Little Rock, they soon came to know and
respect, and finally to revere him, for his manly qualities, his
unspotted character, and his very able and absolutely impartial
administration of justice, untrammeled by senseless impedi-
ments; for, though deeply learned in the law and intimately
familiar with its history and the course of judicial decisions,
he had no patience with mere quibbles and stale precedents
when interposed to thwart the course of substantial justice.

As an Towa soldier and officer he served with conspicuous
gallantry, and was on the point of being made a brigadier-
general for distinguished service when he accepted from Mr.
Lineoln his appointment as Federal judge.* Had he remained
in the service and been given a wider field of operations, he
would doubtless have attained still greater distinction. In this
connection I cannot refrain from quoting as apropus the fol-
lowing extract from General Davidson’s official report of the
capture of Little Rock:

“Tieutenant Colonel Caldwell, whose untiring devotion and
energy never flags night nor day, deserves, for his varied ae-
complishments as a cavalry officer, promotion to the rank of a
general officer.”’

Coming, as already indicated, to judge among a people with
whom he had been actively at war, and who were naturally

* At about this period or not very long after, James F. Wilson wrote
Colonel Caldwell from Washington:—

;'Y:)u can be a Brigadier-General or a United States Judge. Whichdo you
prefer?’’

I heard it said, at the time, that Wilson had been instrumental in securing
the Judgeship for Colonel Caldwell, because he feared his rivalry, and wanted
to thus shelve and get him out of his way to the United States Senate, There
is nothing in this letter, however, to show this, but it would seem rather the
contrary, as his promotion to a Generalship, which he might have chosen,
would have added still more to his strength and popularity.
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stirred by resentment and distrust, it seems strange that he so
soon and thoroughly gained their entire confidence and esteem.
His extraordinary personality and high sense of justice furnish
the explanation. That such was the case is shown by the fol-
lowing correspondence and references, In response to a com-
munication addressed by me to one of the foremost lawyers and
citizens of Arkansas, George B. Rose, of Little Rock, he writes:

It is a great pleasure for any citizen of Arkansas to testify to the
immense service which Judge Caldwell rendered to this state. It is
probable that Arkansas never had a citizen to whom it was more deeply
indebted. He came here during the ecivil war, as an officer in the
northern army, and was appointed almost from the saddle to the bench.
It was expected that he would ecarry into his new office the animosity
which the war had engendered; but it was found that as a judge he
had neither friend nor foe, and that his one purpose was to do justice
between the parties. Shortly after his appointment the policy of recon-
struction was inaugurated, all eitizens who had participated in the late
rebellion or sympathized with the rebels were disfranchised, and the
state was ruled by a horde of adventurers who came down for the
purpose. In those evil days it was almost impossible to get justice in
the state courts, but if any man could obtain admission to Judge Cald-
well’s court he was sure to receive a fair and impartial hearing and an
honest judgment. His court, therefore, became the refuge for every
one who by any means could gain admission under the Federal laws.

During the six years that the Carpet-Bag regime lasted he was the
greatest protection that the people of the state had. He remained all
the time a strong Republican, but did not earry his polities upon the
benech, nor did he permit himself to be drawn into any of the machina-
tions of his party, as unfortunately did some of the Federal judges of
the south.

When the Carpet-Bag yoke had been cast off, it was proposed in
congress to re-establish it, and a committee was sent down composed
largely of the bitterest enemies of the state, for the purpose of investi-
gating conditions. It was expeected that they would make a report fa-
vorable to the plan, but largely through the influence of Judge Caldwell,
who exposed to them the abuses of the Reconstruction government, and
whose authority and influence were too great to be ignored, they reported
in favor of the maintenance of the government which had been established
by the people. Had Judge Caldwell at that time taken the other side,
it is practically certain that the Carpet-Baggers would have been restored
to power by the aid of the bayonet, and the state would have suffered
an injury from which it eould not have recovered for many years.

Judge Caldwell has also been a great benefactor in the liberalization
of our laws. He has always taken very advanced ground in favor of
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judieial reform, and has left imperishable traces upon our statute books.
He was largely instrumental in securing the adoption of the code of
eivil practice. At first, our courts were disposed to look upon it with
disfavor and to construe out of it all of its vitality. Judge Caldwell,
however, always gave it in his court a most liberal, beneficent construe-
tion, as indeed he gave to all aets; and finally he infused into all our
tribunals and into our bar the same contempt for technicalities which
he himself felt. In consequence, Arkansas is, of all the states, the one
which has, I believe, the most liberal system of praectice; the one which
looks most exclusively to the justice of the ease, and which cares least
for the forms of proeedure.

The women of the state are particularly indebted to Judge Caldwell.
He felt very strongly the injustice which was done them by the common
law, and through his exertions acts were passed securing them in their
rights to enjoy their property and earnings and to dispose of them,
which are as liberal as could possibly be devised.

He was also a friend to honest debtors, and proeured the passage of
statutes giving them the right of redemption from sales under fore-
closure and the like. During a part of his early tenure, there was no
limitation in this state upon the interest that might be exacted, and he
witnessed a great many abuses by the descendants of Shyloeck which he
was powerless to prevent. This gave him a strong distaste for usury,
and he indueed the legislature to adopt strong laws against contracting
for interest in excess of ten per cent. At first the usurers set up a ery
that money could not be lent at that rate, but the result has been that
money has been more plentiful and more easily obtained than before,
while the fangs of the usurer have been drawn.

There are a great many other reforms in our law of which he is
the author, but it would perhaps be too tedious to enumerate them all.

As a judge, he was not only fearless and honest, seeking only to do
justice, but he was also eonspicuous for his learning, particularly in the
decisions of the Supreme Court of the United States.

When Judge Caldwell left the state, it is safe to say that his de-
parture was looked upon with regret by every person within its borders.
So far as I know he had not an enemy; while the members of the bar
regarded him with the strongest personal attachment. He was sometimes
hasty of speech but never unkind in intention. He was partieularly kind
to young lawyers, and always took care that their elients did not suffer
in consequence of their inexperience, and he did this in so gentle a way
that they felt no humiliation. Whatever suecess I have had at the bar
has been largely due to his teaching. But my sense of personal attach-
ment has not led me to exaggerate in any degree his inealeulable publie
services to our state.
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Judge Jacob Trieber, judge of the United States Distriet
Court for the Eastern District of Arkansas, writes concerning
him: ““You have no idea of what a warm place he has in the
hearts of the people of this State.”

The following extracts along the same line are from Demo-
cratic newspapers, and cannot therefore be supposed to have
been influenced by any political bias towards Judge Caldwell.
This is from the Arkansas Democrat of January 7, 1884:

In place of Judge MeCrary, recently resigned from the hench of the
Eighth Cireuit, we know of no man upon whose shoulders the judieial
ermine could so justly and so fitly be placed as upon those of Henry C.
Caldwell, the present Judge of the Eastern District of Arkansas. There
is no distriet judge who has had so many novel and interesting questions
of first impressions before him, and who has so rarely been mistaken in
dealing with them.

When he first went upon the bench, now nearly twenty years ago,
he had to deal with the aets of Congress confiscating the property of
Confederates. These laws were designed to act upon the prineiple and
follow the usages and procedure of Admiralty courts, where no juries are
allowed, and nothing was said in the act in regard to jury trial. Hence
most, if not all, of the Distriet Judges, in administering these laws, held
that causes under them were admiralty eauses, and no trial by jury should
be allowed. But Judge Caldwell, then newly administering Federal
procedures, saw through the fallacy of this reasoning, and held that under
the constitution they were common law ecauses, and their issues triable
by jury; in which he was sustained by the United States Supreme Court,
He then had to pass upon the perplexing question of the statute of limita-
tions growing out of the closure of the courts during the war and the
construetion of the limitation aet of Congress of 1863—in all of which
he was correet, and his rulings sustained by the Supreme Court.

And then came before him the questions growing out of the ‘‘direct
tax’’ laws of Congress of 1861, and their amendments; in these cases
he was also sustained.

Then eame the variety of questions of slave contracts, contraets aris-
ing from the purchase and sale of slaves, negotiable paper and convey-
ances of property based upon slave consideration, in which he was also
sustained.

Then in regard to contracts, agreements and conveyances based on
confederate money congideration. Also contracts and conveyances and
‘“er-delicto’’ rights dependent upon the legislation of the confederate
governments in the revolted states and the decrees, judgments and orders
of their courts, and the action of their ministerial officers,

And later the administration of the reconstruetion laws, the eleetion
laws, and eivil rights laws passed by Congress, all of which involved new
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issues and the new application of legal principles. Besides these, the
administration and construetion of the revenue and bankrupt laws of the
United States, both of which were new.

In the construetion and application of this long array of new statutes,
great caution, sound judgment, clear, precise and aceurate knowledge of
legal principles were necessary, for there were few, if any, precedents
to guide the steps of the traveler in these then unexplored regions of the
law. To evolve just conclusions from all these various and momentous
issues, required a clear intellect, great grasp of mind, and thorough fa-
miliarity with legal prineiples and their analogies to emable the Judge
to safely thread his way through the mazes of this legal terra incognita.
It is safe to say that no judge upon the Federal bench has had so many
nice and difficult questions to pass upon, and made so few errors. It may
truly be said that Judge Caldwell, though sitting on the bench with such
distingnished jurists as Justice Miller, Judge Dillon and Judge MeCrary, .
has never appeared to a disadvantage in such august presence. His
moral qualifications for the position are as full and high as the most
serupulous and exacting moralist conld desire. He has as a judge kept
his ermine pure and unspotted, against which no breath of ealumny has
ever breathed. And this, though his judicial career for ten years was
surrounded by all the temptations, opportunities and ecorruptions pre-
vailing at the close of the war and in the demoralization of reconstrue-
tion. The inducements for political preferment and wealth held out to
the weak, the avaricious, the ambitious and corrupt during that trying
period, swerved him no jot from the path of duty and honor. Though
an inflexible republican he has so justly and disereetly performed the
functions of his office among a people who were for years strongly op-
posed to the legislation he was enforcing, that he has convineed all
parties and all shades of opinion, of his justness, integrity and wisdom,
and endeared himself to the profession of the law and to the people.
The government could in no way so well honor, proteet and uphold its
interest and its dignity, as by his appointment.

The following is from the Helena News:

A soldier serving his country on the field of battle, he sheathed his
gword and was appointed to a Federal judgeship by Abraham Lincoln.
No man could have been placed in a more trying position. The Carpet-
Baggers looked to him to reward their devotion to the Republican party
by sustaining all of their attempts to plunder the people of the south.
The southern people, smarting under the sting of defeat, which Caldwell
had helped to administer, naturally looked upon him as an enemy. But
quickly they realized that in Judge Caldwell they had a just and honor-
able judge; a man only to be feared when they were guilty of wrong-
doing. He has commanded and still commands the love and respeet of
the people of the entire south, of all political parties, though no oppor-
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tunity ever escaped his quick perception and masterly use of language,
to secore unmercifully the highest as well as the lowest for their misdeeds,

In the field of judicial reform, in addition to the instances
pointed out in the foregoing references, his views, orders and
opinions in respect to railroad receiverships, stand out con-
spicuously, and have operated as powerful factors, especially
in respect to claims that should be deemed preferential to
mortgages securing the bondholders. It is not very long ago
that the doetrine that claims for operating supplies furnished
railroad companies were preferential to those of the mortgage
bondholders, was unknown. The doctrine is comparatively
new, because railroads are new. It was supposed and so held
that such mortgages were superior to any and all subsequent
debts that the railroad might incur. After a time this rule
became so softened as to admit as preferential claims of this
kind which had arisen just before, or a very short time before,
the receivership. Judge Caldwell may be properly regarded
as a pioneer in this field, and the first to declare and carry out
by appropriate orders the doetrine that such mortgages must
give way to the claims of creditors for supplies and labor ne-
cessary to the operation of the road, without regard to any
special limitation as to time, other than that fixed by the
order appointing the receiver.

To avoid the confusion that had arisen in the courts as to
what claims were or were not preferential, and as to the time
within which they must have arisen, he made it an invariable
rule in all proceedings to foreclose such mortgages, where a
receiver was asked, to make specific provision in both these
respects in the order appointing the receiver, and as a condi-
tion thereof. Iis course in this regard was at first bitterly
assailed from certain quarters, but it gradually grew in favor
until the rule has become universal in the ten states and terri-
tories composing the Eighth Circuit, and I think generally
throughout the country. The principle received the approval
of the Supreme Court of the United States in Fosdick vs.
Shall, 99 U. S., which was the first utterance of that court on
the subject, and has been amplified and applied in a variety
of cases since.
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Through and by what processes of reasoning he came to
these conclusions is clearly shown in his response to the toast,
““Coon-Skin Cap Law,’’ given at a banquet of the Colorado
Bar Association a number of years ago, which has been rescued
from oblivion and from which I must be allowed to make the
following liberal quotations, as it so completely covers the
case :

Mg. ToasTmMASTER: I am persuaded that you are possessed of some
occult power. Tn no other way could you have knowledge of the legend
of the ‘‘Coon-Skin Cap Law.”’

To those not blessed with the oeeult power of the toastmaster, the
toast implies a comedy, but in faet it relates to a tragedy, and to the
saddest of all tragedies—a tragedy direetly traceable to judieial igmo-
rance and error, and which ‘‘revives the memory of a rooted sorrow,
whiech weighs upon the heart.’’

Mr. Ruskin says, ‘‘The greatest thing a human soul ever does is to
see something and tell what it saw in a plain way.’’ I will essay that
task.

A man entered into a eontract with a railroad company whose road
ran through two or more states, to furnish wood and ties to the company,
to be taken from the timberlands in the Mississippi river bottom, which
at that point was fifty miles wide and annually overflowed from five to
twenty feet in depth. In this bottom, perched upon stilts, he built a
log eabin, and, with his wife and an old negro man who assisted him in
his work, lived there, except during the periods of overflow, when they
were driven to the hills.

He was engaged in this work about four years, during which time
the company, which was in a chronie state of impecuniosity, only paid
him on account a sum barely sufficient to buy enough meal and baecon
to subsist upon,

The annual overflow drove him out of his eabin to the hills. Sickness
ensued, and it was nearly a year before he was ready to resume his work;
and just as he was ready to do so, the railroad went into the hands of a
receiver, upon a bill filed to foreclose a mortgage upon it.

All of this happened more than a quarter of a century ago. When
the bill was filed the timid and callow judge [alluding to himself] found
some authority for treating as preferential, claims for labor and mate-
rials that had aceruned within three or four months; and he stretched this
to six months, and made an order aeccordingly.

Presently a petition of intervention was filed in the case, and when it
came on for hearing, the intervenor appeared in person to represent his
claim. He wore a coon-skin cap, with the tail hanging down the back,
coarse cotton shirt, and pants and shoes to correspond. He was long past
the meridian of life; his hands were calloused by toil, and his face wore
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the ‘“shadowed livery of the burnished sun.’’ But the wrinkles, the sun-
burn and the unkempt beard eould not coneeal from view that ineffaceable
and unfading charm that always marks the face of the man of honest
good will. The poet took no liberty with truth when he said ‘‘Honest
labor bears a lovely face.’’ It was evident that he had earned his bread
according to the divine deeree, ‘‘in the sweat of his face.’’

In a plain, modest manner he told how he had worked getting out
wood and ties for the road, and how the company had made small pay-
ments from time to time, always promising payment in the near future.
The balance due him for wood and ties amounted to over $700.00, a sum
which to him was a fortune, and all his fortune,

At the eloge of his testimony, with deference and modesty, he said:
““When T sold wood to steamboats on the Mississippi river I had a lien
for its price, on the boat, ahead of mortgages, and I suppose there is no
difference between wood sold to run a steamboat and wood and ties sold
to run a railroad!’’

But the Supreme Court had said they could not find that the rule
which has obtained in admiralty from the dawn of eommerce, which pre-
fers such claims over mortgages, had ever been applied to railroads;
and this, of course, was true, for there had been no railroads to call for
its application; they were a modern invention. The eourt might have
fortified its opinion by citing a case in point: A suit was brought before
a justice of the peace in Vermont by one farmer against another for

breaking his churn. The justice took time to consider, and then said
that he had looked through the statutes earefully, and could not find
that any action had ever been brought before for breaking a churn, and
gave judgment for the defendant.

It is a curious fact that the errors and mistakes of great men and
great tribunals are proportioned to their greatness. When they do err,
the error is eolossal. * * *

The last item in the acecount was eleven months old when the road
went into the hands of a receiver. The judge deecided that this was
fatal to his elaim, according to the then deecision, which restricted the
payment of such claims to those which had acerued within six months;
that although his wood and his ties kept the railroad running and from
being utterly valueless either as an instrument of commerce or as a se-
eurity, he had no equity to be paid in preference to the mortgagees,
whose security he had preserved.

The deecision was a thunderbolt for that old man. He looked like a
man sentenced to death. With a trembling hand he reached for his
coon-skin cap, with difficulty arose from his seat, and tottered rather
than walked out of the court room.,

He took the train for home and was let off at his eabin. His aged
wife and the old negro man were waiting his return with eager expeeta-
tion. He entered the cabin, and in anguish said, ‘‘Oh wife! Oh Ned!
We are ruined! The judge will not pay us anything for our wood and
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ties.”* While his wife and the old negro man gave way to tears and
sobs, the coon-skin cap man sat silent and dejected. Presently he rose
up and went out of the eabin.

His wife prepared their frugal meal and called her hushand. There
was no answer. No answer coming to repeated ealls, his wife and the
old negro went out to search for him. They found him—hanging to the
limb of a tree, dead. The coon-skin eap was lying at the root of the
tree.

No lesson is lost to us if it doesn’t come too late. The specter of that
man of honest toil hanging from that tree, the vision of that cap, and
an uneasy and alarmed conseience, imposed upon that judge the burden
of prayerfully enquiring whether the judgment that produced this awful
tragedy was just, and upon making that inquiry he found that there was
a close analogy between ships and railroads; that both were instruments
of eommeree; that neither eould perform their funetions or be of any
utility to the publie, or of any value as a security, unless they were kept
running, and that they could not be kept running without labor, mate-
rials and supplies, that were not and eould not be paid for at the time
they were procured or purchased; and that every ome taking a mortgage
on such property knew this, and must therefore be held to have impliedly
eonsented that sueh elaims should have preference over his mortgage.

He found that there was just as mueh law for saying that such
claims were valid if they acerued within six years, as there was for saying
that they must have acerued within six months; that the length of time
depended on the length of the ehancellor’s foot; in a word, that all of
the law on the subject was judge-made law; and that judge thereupon
determined to measure out equity aceording to the length of his own
foot instead of that of some other judge, and to make a little judge-made
law himself, and he then and there made it a rule of his own court that
no railroad reeeiver would be appointed except upon the condition that
all elaims for labor, supplies and materials, necessary to keep the road
in operation, and all claims for damages resulting from its operation
that were not barred by the statute of limitation, should have preference
over mortgages. And this rule is what the toastmaster has been pleased
to call the ‘¢ Coon-Skin Cap Law.’’ This rule was without any precedent
to support it, but it was sublimely just. It was its own precedent, and
it would be happy for mankind if all judicial precedents had the same
everlasting and impregnable foundation. Since the adoption of that
rule no citizen of Arkansas has had oceasion to commit suicide for the
same reason that the coon-skin cap man did. * * * After all, the human
skull is but the temple of human error, and judieial elay, if you analyze
it well, will be found to be like all other human clay.

At first the ‘‘Coon-S8kin Cap Law’’ was not in favor with most
judges, but its author consoled himself with the reflection that great
truths commonly dwell a long time with minorities. But it is a gratify-
ing fact that the sun sets every night on an inereased number of support-
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ers of the ‘‘Coon-Skin Cap Law.’’ Through legislation in some states,
and by judicial decisions in others, it is fast becoming the law every-
where. Like John Brown, the body of the man with the coon-skin cap
‘‘lies mouldering in the grave, but his soul goes marching on.’’

In relation fo the limit of time and the character of supplies to en-
title to a preference, there is a total want of uniformity in the decisions
of the courts, and even in the decisions of the same court. Claims six
yeafs old have been allowed by the Supreme Court, and at another time
it has said that only claims which acerued ‘‘some short time’’ before the
receiver was appointed eould be paid, which is exactly as definite as to
say that a certain thing is as big as a piece of chalk. The equity is ad-
mitted by allowing any debt to be preferential for ever so short a time.
The principle being established, the equity should be ecomplete. There
is no difference in prineiple whether such a debt is six days, or six months,
or six years old—if it was a preferential debt in its inception that
equity inheres in it until it is barred by the statute of limitation. There
is no rule of law or equity to the tontrary; there is only the varying
and conflieting opinions of judges. Tt is a legislative funetion to make
a statute of limitation, and every state has such a statute, which is ap-
plicable to preferential debts as to any other.

It has also been said that there is no difference between a mortgage
on a farm and a mortgage on a railroad. Before a mortgage on a rail-
road ean be likened to a mortgage on a farm the farm must be put on
wheels and, propelled by steam or other motive power, be under obliga-
tions to the public to earry passengers from the Atlantic to the Pacific,
and enjoy the high privilege of running over every other farm on the
line of its route between the two oceans, and from the nature of its
business be compelled to obtain on eredit the labor and materials essen-
tial to keep it moving, and enable it to discharge the duties it owes to
the public. * * * The whole doctrine is bottomed on the essential differ-
ence between a railroad and all other kinds of property except a ship;
between a ship and a railroad the analogy is perfect. |

The law on this subjeet should be known, but all that is known
about it outside of the jurisdietion where the coon-skin cap law prevails
is, that it is consistent in ite inconsistency, certain in its uncertainty
and uniform in its want of uniformity.

The fine distinetions drawn by some courts between preferential and
non-preferential debts are simply bewildering. In one case a claim for
fuel was preferred, and a elaim for headlight and lubrieating oil re-
jeeted, presumably upon the ground that red hot boxes resulting from
the non-use of lubrieating oil would perform the office of the headlight,
and that the pungent odor emitted from the hot boxes would advise all
animal ecreation having nasal organs of the approach of the train.
Such mieroscopie administration of equity requires a much keener
vision than ordinary men possess, or, according to Pope, were ever
intended to possess:
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‘“Why has not a man a mieroseopic eye?
For this plain reason, man is not a fly.”’

In time of war it is permissible to send out a eolumn of cavalry with
orders to ‘‘subsist on the country,’’ but courts of justice ought not to
deeree that railroads ean, either in peace or in war, ‘‘subsist on the
country’’ through which they run for the profit of their bondholders,
who are always practically their owners,

That this was an important step in judicial reform which
has redounded greatly to the benefit of the people in the cor-
rection of a erying evil there can be no question. What this
erying evil was is clearly told in the following excerpt from
his paper on Railroad Receiverships:

Another benefit inuring to the railroad eompany and its mortgage
bondholders from a railroad receivership was the opportunity it af-
forded to escape the payment of all obligations of the company, for
labor, supplies and materials, furnished and used in the construction,
repair and operation of the road. Whenever a railroad company became
so largely indebted for labor, material and supplies, and other liabilities
inecurred in the operation of its road, that it could profitably pay the
expense incident to a receivership and foreclosure, for the sake of getting
rid of its floating debt, it sought the aid of a friendly mortgage bond-
holder through whose ageney it was quickly placed in the hands of a
receiver, and immediately a court of equity was asked and expected to
do the mean things which the company itself was unable or ashamed
to do. The president of the company was commonly appointed receiver,
and the work of repudiating its debts was swiftly and effectually
accomplished through the aid of a court of equity. The floating debts
ineurred in improving and operating the road, for the benefit of the
company, and its seeurity holders, were repudiated, and the road formally
sold under a decree of foreclosure to a new ecompany in name, urganized
by the owners of the stock and bonds of the old company. By this
process a railroad company was enabled to escape the payment of its
debts by what was little more than a mere change of its name.

He also adopted a rule of court providing that such re-
ceivers might be sued. Generally, leave to sue a railroad re-
ceiver in a court of law was rarvely given. The result was
that all of the litigation growing out of the operation of a
railroad, which might be hundreds of miles in length, was
concentrated in the court appointing the receiver, and on the
equity side of that court, where the suitor was denied a trial
by jury, although his demand was purely a legal one. This
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mode of procedure was attended with great delay, costs and
inconvenience to the elaimant. To remedy this condition was
the object of his rule, giving the right to a clgimant to estab-
lish the justice and amount of his demand, by the verdict of
a jury in a court of the county where the cause of action arose
and the witnesses resided.

Among his many decisions enforeing his views on the sub-
ject of railroad receiverships, those in Dow vs. Railroad, 20th
Fed. Rep., and Farmers’ Loan & Trust Company vs. Railroad
Company, 53rd Fed. Rep., may be mentioned ; and in the paper
above referred to—Railroad Receiverships in the Federal
Courts—his views on the whole subject, enforced with all the
powers of his mind, will be found.

That the value of his judicial services in the direction men-
tioned was highly appreciated by the country, was fully shown
by the press and other publications of the times. As illustra-
tive of this, in 1894 there was presented to Congress a paper
bearing the following title:

““Memorial of the General Assembly of the State of South
Clarolina to the Congress of the United States in the matter
of receivers of railroad corporations, and the equity jurisdie-
tion of the courts of the United States.”’

In the course of this memorial the following language is
used :

There have been instances in which judges of federal courts have
refused to appoint receivers of a railroad. Appalled at the power that
such an appointment would plaece in the hands of the court, and with a
just sense of the responsibility thus develved upon the court, they have
shrunk from granting the order of appointment. Had all the federal
judges been like Mr. Justice Miller, Mr. Cireuit Judge Dillon, or Mr.
Cirenit Judge Caldwell, the courts of equity of the United States would
never have been degraded to their present position of being feared by
the patriotic and avoided by the honest; nor would they have opened the

door to the mismanagement, corruption and nepotism which have marked,
and still do mark, the administration of railroads by the courts.

When it is noted that the three great judges here referred
to, were all from this State, Iowa may well be proud of her
produets, and each of them proud of this association of his

name.
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In the American Law Review of August, 1893, Vol. 27,
will be found an article entitled The Court Management of
Eailroads from the pen of that distinguished lawyer, judge
and legal writer, Seymour D. Thompson, with whose name
the profession is familiar. He was for some years a judge
of the Missouri Court of Appeals, and the strength of his
opmlons attraeted the general attention of the bench and har.
He afterward became generally known as one of the ablest law
wraters of his time, giving to the profession among other works,
Thompson on Negligence, and later Thompson on Corporations,

onmdered the most elaborate and best treatise that had been
given on that subject. In the article referred to, after touch-
ing upon the action of Judges Miller and Dillon in refusing
to grant a receiver of the St. Louis, Iron Mountain & South-
ern Railroad, and take the property out of the hands of the
railroad company pending the foreclosure, he thus refers to
Judge Caldwell :

Proceeding on similar views, Mr. Cireuit Judge Caldwell when Judge
of the United States Distriet Court for the Eastern Distriet of Arkansas,
and ex officio Cireuit Judge, persistently refused to allow his eourt to go
into the general railroad business, and granted receivers.of railroads
on a prineiple of necessity, and then, only upon equitable terms. * * *
The Supreme Court approved his policy. One of the equitable conditions
imposed by him on bondholders soliciting the appointment of a receiver,
was that they should consent in advance, that the receiver might be sued
in the state court, and that they should appoint an agent within the
Jjurisdietion, on whom the process of said court might be served. His
decision in Dow vs. The Memphis, ete., R. R. Co. (20th Fed. Rep., 260),
is one of the best judgments that has ever been delivered on the subject
of railway receiverships. One cannot read it without aequiring the
impression that if other judges had pursued the same policy, the dis-
ciplinary aet of congress, passed in 1887, authorizing actions against
receivers of railroads appointed by the federal courts to be brought
without obtaining leave of court, would not have become necessary.
¥ * * One cannot read the decision of this eminent judge without
feeling regret that he has not long before this, been transferred to a
seat on the highest Federal bench. His long experience as a Federal
judge, his clear perception of legal prineiples, his strong sense of
Justice, his well known firmness of character, and especially the entire
absence of any unsteadiness in his judieial work, point to that place
as his proper sphere,

17
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His decisions upholding the rights of the public, against
powerful interests, are numerous and may be found in the
reported cases of the Federal Court covering a period of near-
ly four decades. I feel privileged to refer to just a few of
these in corroboration of my statements. The first relates to
the rights of persons under contracts with life insurance com-
panies, some of whom it must be confessed display more energy
in soliciting business and collecting premiums than they do
in paying losses. The case of McMasters vs. New York Life
Insurance Company was tried in the Cireuit Court of the
United States for the Northern District of Iowa, whence it
was taken to the United States Ciréunit Court of Appeals, where
it was held by a divided court that the plaintiff was not en-
titled to recover—Judge Sanborn delivering the opinion for
the court, and Judge Caldwell a dissenting one. Both are
exhaustive, and taken together constitute a masterful review
of the authorities on the subject. That of Judge Caldwell
illustrates his powers of keen discrimination, close analysis,
and forceful statement.

The pivotal question in the case was whether preliminary
statements of the soliciting agent, and one contained in the
application, as to when the policy was to commence, as affect-
ing the time within which the preminm must be paid, should
control, or the express terms of the policy itself in that behalf
as it was finally written up. MeMasters signed an application
for insurance. It was dated December 12th, 1893. It was the
express oral understanding and agreement between him and
the agent that the first year’s preminm was to be paid by Me-
Masters upon the delivery of the policies to him, and that the
contract of insurance was not to take effect until such delivery.
The application itself provided that the policies should not be
in foree until the actual payment of the premiums to the
company. The agent in forwarding the application and for
the sole purpose of enabling him to get the benefit of an extra
commission for that month, interlined on the face of the ap-
plication, and without the knowledge or consent of MeMasters,
the words ‘‘Please date policies same as application.”” The
company did not fully comply with this request, but dated
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the policies as of December 18th, 1893, and provided for the
payment of the annual premiunms from that date, and also
provided that after the policy had been in foree for three
months, the assured should have a grace of thirty days for
the payment of the next premium. These policies were
taken by the agent to McMasters, December 26th, 1893, who
asked him if they would insure him for the period of thirteen
months (the one year with the period of grace added), to
which the agent replied that they did so insure him, and
thereupon McMasters paid him the full amount of the first
annual premium, and without reading the policies, received
them and placed them away.

Caleulating from the date of the policies, and the time for
the payment of the premium expressly fixed therein, the thir-
teen months period would expire January 11th, 1895; but eal-
eulating from the date the policies were delivered and the pre-
miums paid, it would not expire until January 26th, 1895.
MecMasters died January 18th, 1895, It was contended by the
company and so held by the court, that the express terms of
the policy fixing its duration and the time within which the
premiums must be paid, must govern, and that all prior acts
and negotiations between McMasters and the agent, were
merged in the policy—the final written agreement of the par-
ties—the express terms of which eould not be changed by ex-
traneous evidence; and that the operation of this rule was
not varied by the fact that McMasters, relying on what had
taken place between himself and the agent, did not read the
policies, as there was nothing to prevent him from so doing.
Judge Caldwell took the opposite view and fortified it by a
thorough review of authorities on the construction of life in-
surance contracts, which he contended should receive a
more liberal construction than that applied to ordinary con-
tracts. To one reading the able opinion of Judge Sanborn,
it seems perfectly invulnerable, until he reads the dissent-
ing one of Judge Caldwell, 99 Federal Reporter, 856. The
case was taken on a writ of certiorari to the Supreme Court
of the United States, and that court sustained the contention
of Judge Caldwell, reversed the majority opinion, and ordered
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judgment to be entered for the plaintiff. 183 U. S. Reports,
25.

The case is one of public interest as protecting the rights
of the citizen under insurance contraects, and defining the
duties of insurance companies in the respect referred to.

The next case of public interest I desire to notice, and in
which grave constitutional questions were presented, is that
of the Pacific Express Company vs. Seibert, Auditor of State,
44th Fed. Rep., 310, in which was involved the constitution-
ality of the statute of Missouri providing for the taxation of
the property of express companies, defining what should be
regarded as such and prescribing the mode of taxation and
the rate thereof.

The district judge had granted an injunction staying the
collection of the tax. Judge Caldwell held that the act was
valid. The case went to the Supreme Court of the United
States. That court affirmed the judgment, 142 U. 8. Rep., 339,
and in the concluding words of its opinion, specially com-
mended both the reasoning and the langnage of Judge Cald-
well’s opinion in these words: ‘‘The opinion of the court be-
low on this branch of the case is elaborately argued, and is
conclusive. We concur in the reasoning of it as well as in the
language employed, and refer to it as a correct expression of
the law upon the subject.”

His views on what is termed ‘‘Government by Injunction,”
and the growing tendency to fly to the equity side of the court
on every oceasion for that relief; on the right of trial by jury;
and of wage earners to organize, to peaceably assemble, and to
strike for the increase or against the reduction of wages, are
well exemplified in what is widely known as the Union Pacific
case, in that of Hooper vs. The Oxley Stave Company, and
in his address on ‘‘Trial by Judge and Jury,”” hefore the
Missouri Bar Association. His action and decision in the first
of these, and the somewhat startling bolduess of the views
therein expressed upholding the right of the employees of the
Union Pacific Railroad Company, whose wages the receivers
had arbitrarily reduced withont giving them the prelimi-
nary notice requiréd by the agreement prev